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on may 11, 2011, the u.s. district court for the northern district of  
california granted a hospital a motion to dismiss, thus refusing to 
approve a parent’s standing in bringing her own cause of  action under 
emTala for her daughter who allegedly was improperly discharged 
from the hospital (Pauly v. stanford hospital, n.d. cal., no. 5:10-cv-
5582, 5/11/11).

the Facts
on november 7, 2008, makenzie Pauly underwent exploratory 
laparoscopic surgery and an appendectomy for abdominal pain at 
sutter memorial hospital.  following surgery, mackenzie experienced 
pain around the site of  the incision, and the medical staff at sutter 
administered pain management medications.  Believing that they 
could not provide adequate care for makenzie, the sutter physicians 
contacted stanford hospital “to inquire if  makenzie’s case was 
appropriate for follow up.”  makenzie was discharged from sutter with 
instructions to schedule outpatient care at stanford. 

on november 14, 2008, faiza Pauly (“Pauly”) took her daughter 
makenzie to stanford’s ed because makenzie was experiencing 
pain.  The ed staff conducted a medical screening, initiated pain 
management procedures, and attempted to determine the cause 
of  the pain.  The patient obtained temporary relief, but the ed staff 
was unable to diagnose the source of  the pain.  stanford discharged 
makenzie, “providing her with new pain medications and instructing her 
to wait until her scheduled outpatient clinic appointment in January.” 

however, three weeks later makenzie began experiencing “unbearable 
pain” and was admitted to the sutter’s ed.  The next day, on december 
5, 2008, she was treated with Bupivacaine, which caused a “severe 
reaction and unmanageable pain.”  sutter physicians concluded that 
they “could not provide adequate treatment for makenzie.”  They 
informed Pauly that her daughter needed treatment from a specialized 
facility, so two days later, sutter contacted stanford, requesting that 
makenzie be transferred.  stanford allegedly indicated that “they would 
accept makenzie in transfer but did not currently have a bed available.” 

Pauly claimed that on december 10, 2008, someone at stanford 
contacted the attending physician at sutter, suggesting “that the issue 
was not really the lack of  a bed but that stanford had a policy not 
to admit anyone to inpatient pain management until they had `failed 
outpatient clinic.’”  learning of  this policy, Pauly agreed to makenzie’s 
discharge from sutter.  Pauly immediately took her daughter to 
stanford’s ed in hopes of  receiving “stabilizing treatment.” 

at stanford, makenzie received an initial examination documenting 
her vital signs, assessing her pain level, and administering morphine.  
The attending resident, however, refused to administer further 
treatment or to admit makenzie to inpatient treatment owing to the 
stanford “outpatient failure” policy.  Pauly attempted to communicate 
her belief  that makenzie’s condition was a chronic pain condition, but 
was some type of  post-surgical reaction.  The stanford physicians 
rejected Pauly’s continued requests to have her daughter admitted.  
Pauly removed makenzie from the hospital in a wheel chair.  “makenzie 
was later diagnosed and treated for a myotoxic drug reaction to the 
surgical anesthesia Bupivacaine, of  which she received a second 
dose at sutter hospital on december 5, 2008.”

Pauly sued stanford claiming an emTala violation.  stanford moved 
to dismiss the claim on the basis that Plaintiff Pauly, as a non-patient 
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third party, lacked standing to bring a direct emTala claim related to 
the treatment of  her minor daughter.

the ruling
Pauly argued that the emTala statute and authoritative precedent 
supported non-patient third-party standing. To back her claim, plaintiff 
relied on the sixth circuit’s decision of  moses v. Providence hospital 
and medical center inc.  moses involved claims brought by the estate 
of  a woman who was murdered by her spouse after he was discharged 
from a hospital and following a psychotic episode.  among its rulings, 
the federal sixth circuit decided in moses that non-patient third parties 
– such as an estate on behalf  of  a deceased patient harmed as a 
direct result of  an emTala violation – possessed standing under 
emTala’s civil cause of  action to sue hospital for alleged violations.  
specifically, the appellate court wrote that the “plain language of  the 
civil enforcement provision of  emTala contains very broad language 
regarding who may bring a claim:  ‘any individual who suffers personal 
harm as a direct result’ of  a hospital’s emTala violation may sue.”  in 
the moses opinion, the court concluded that “congress did not intend 
for emTala’s statutory scheme to apply to the same ‘individual’ in all 
parts of  the statute.” [The moses case was first reported in the article 
“estate of  murdered woman allowed to Pursue emTala claims,” the 
July/august 2009 issue of  Common Sense, available at http://www.
aaem.org/commonsense/commonsense0709.pdf.]   

in the Pauly case, the district court determined not to follow moses, 
stating that “the statutory analysis in moses was unnecessary to the 
holding. Because congress did limit expressly the persons to whom a 
hospital owes its emTala obligations, it was unnecessary for it to limit 
expressly the private right of  action for enforcing these obligations.” 
instead the court found stanford’s argument more persuasive in its 
reliance on two federal district court decisions, Ziegler v. elmore county 
health care authority, (m.d. ala. 1990), and sastre v. hospital doctor’s 
center inc., 93 f. supp. 2d 105 (d.P.r. 2000).  The court concluded that 
extending “a private right of  action to a third party when the individual 
patient is still living would result in a significant expansion of  liability for 
hospitals subject to emTala’s provisions.  Because the language of  the 
statute as a whole is inconsistent with such a result, this court adopts 
the narrower reading upheld in Zeigler and sastre.”  Both Ziegler and 
sastre opinions relied heavily upon emTala’s legislative history.   

while stanford hospital’s motion to dismiss was granted, the court 
noted that plaintiff could still bring an emTala claim on behalf  of  her 
daughter, or assert a direct state law claim for negligent infliction of  
emotional distress.

The Pauly decision can be accessed at http://docs.justia.com/cases/
federal/district-courts/california/candce/5:2010cv05582/234997/33/.

Summary Judgment on Stabilization Claim denied 
to ambulance-Owning hospital
on June 17, 2011,  the u.s. district court for the southern district of  
indiana denied a hospital’s motion for summary judgment on a claim 
that it violated emTala by failing to stabilize patients presenting to 
the hospital’s ambulance prior to transfer to another hospital (Beller v. 
health & hospital corp. of  marion county, s.d. ind., no. 1:03-cv-889, 
6/17/11).

continued on page 4
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the Facts
on June 14, 2001, 34-weeks pregnant melissa welch woke around 
5:25 a.m., feeling a gush of  water and “the umbilical cord protruding 
between her legs.”  welch telephoned her physician’s office, and 
spoke with an obstetrics (oB) nurse who instructed welch to call 9-1-
1 immediately.  welch phoned the health and hospital corporation 
of  marion county’s wishard ambulance service, which arrived at the 
scene at 5:31a.m.  

wishard employees Paramedic lisa warren and emergency medical 
Technician scott wilbur treated welch by following the marion county 
Prolapsed cord Protocol.  while doing this, warren spoke with the oB 
nurse.  “The oB nurse asked warren if  she knew what she was doing, 
to which warren responded that she did.  The nurse told warren 
that ms. welch needed to go to the closest appropriate hospital 
and asked warren where the closest hospital was located.  warren 
stated that the nearest hospital was st. francis Beech grove, which 
was around the corner.”  The ambulance operated under the marion 
county emergency medical services Protocols, which allowed the 
ambulance to transport individuals to several different area hospitals.

during transport, warren phoned st. francis Beech grove and spoke 
with monica stone, md, to advise the staff that the ambulance was 
transporting welch to the hospital.  stone informed warren “the 
hospital did not have obstetrical facilities but gave warren the ‘okay’ to 
bring welch to st. francis Beech grove.  after speaking with warren, 
stone called the st. francis-south campus in indianapolis to make 
sure that a physician would be at the facility because they had a 
patient who may need to be transferred.  The south campus had a 
state-of-the-art obstetrical facility and a neonatal intensive care unit.  
following the st. francis’s protocol, stone also called the in-house 
family practice resident stephanie Kirts-Johnson.”

Johnson met the ambulance team at the south campus ed.  while 
welch was taken into the building, “Johnson climbed up on the gurney 
to perform an examination, which revealed that welch only was dilated 
enough to allow a loop of  the umbilical cord to protrude.  To relieve 
pressure from the cord, Johnson used her fingers to split the vaginal 
sidewalls.  The examination also revealed that welch was not in labor 
and delivery was not imminent.  Johnson determined it was necessary 
to transfer welch to the south campus for an emergency cesarean 
section where oB/gyn physician scott miles was standing by.”

explaining the severity of  the situation, Johnson told welch that she 
needed to be transferred and told welch the risks associated with 
transfer.  according to Johnson, welch verbally consented to the 
transfer.  welch and Johnson, who still was on the gurney attempting 
to relieve pressure on the umbilical cord, were then loaded back into 
the ambulance for transfer to the south campus.  “They arrived at the 
south campus at 6:08 a.m. and were taken directly to the operating 
room.  miles performed the cesarean section and Joshua Beller was 
delivered at 6:16 a.m. where he was immediately handed off to the 
neonatal resuscitation team.  Beller suffered severe brain damage 
due to a lack of  oxygen.”

on behalf  of  her son, welch filed suit alleging that wishard violated 
emTala by failing to stabilize Beller’s emergency medical condition 
before he and his mother were transferred.  wishard filed a motion 
for summary judgment contending, “1) Plaintiffs did not ‘come 
to’ wishard’s emergency department within the meaning of  the 
emTala; 2) wishard provided an appropriate medical screening; 
and 3) wishard did not transfer Plaintiffs so it had no duty to stabilize 
either welch or Beller.”

the ruling
under emTala, Plaintiffs must show that they came to wishard’s ed.  
while emTala does not define the term “comes to the emergency 
department,” the department of  health and human services (hhs) 
clarified the term to mean “with respect to an individual requesting 
examination or treatment, that the individual is on the hospital property.”  
The regulation continued to define property as including “ambulances 
owned and operated by the hospital even if  the ambulance is not on 
hospital grounds.” 

wishard argued that two exceptions to the definition apply so that 
Plaintiffs did not “come to” wishard’s ed on June 14, 2001.  The 
exceptions read as follow:  “[a]n ambulance owned and operated by 
the hospital is not considered to have come to the hospital’s emergency 
department’ if  (i) [t]he ambulance is operated under community-
wide emergency medical services (ems) protocols that direct it to 
transport the individual to a hospital other than the hospital that owns 
the ambulance; for example, to the closest appropriate facility . . . (ii)
[t]he ambulance is operated at the direction of  a physician who is 
not employed or otherwise affiliated with the hospital that owns the 
ambulance.”

The court ruled that at the time of  the incident the exceptions did 
not exist.  “The exceptions were among a number of  amendments to 
section 489.24 that took effect september 9, 2003, two years after the 
events giving rise to this lawsuit.”  defendant wishard acknowledged 
that section 489.24 did not address the exceptions and that section 
489.24 indicated that hospital-owned ambulances are an extension of  
the hospital’s ed.  however, wishard argued that the standard practice 
at the time was to “sidestep” this interpretation to avoid applying the 
definition of  “comes to emergency department” to hospital-owned 
ambulances that served as community-wide emergency response 
vehicles.  The federal district court wrote that “[w]hile this may have 
been the standard practice, it nonetheless creates a genuine dispute 
as to the material fact of  whether Plaintiffs had ‘come to the emergency 
department’ on June 14, 2001 that makes granting summary judgment 
inappropriate.”

The court also noted that if  wishard’s ambulance is considered 
an extension of  its ed, “then a potential transfer occurred when 
the ambulance arrived at st. francis Beech grove’s emergency 
department . . . any subsequent direction by dr. Johnson from st. 
francis Beech grove to the south campus is potentially a second 
transfer that is not at issue in this motion . . . The evidence creates a 
genuine dispute of  material fact as to whether warren, an employee 
of  wishard, directed the ambulance to st. francis Beech grove, 
thereby transferring Plaintiffs as defined by the emTala.  if  wishard 
transferred the Plaintiffs, it had a duty to first stabilize them.”  for these 
reasons, the court denied defendant’s motion for summary Judgment.

The court’s decision can be read at http://docs.justia.com/cases/
federal/district-courts/indiana/insdce/1:2003cv00889/2739/128/.

EMTALA case synopsis prepared by Terri L. Nally, Principal, KAR 
Associates, Inc.

increase in Ed Visits for drug-related Suicide 
attempts
according to two recent reports from the substance abuse and mental 
health services administration (samhsa), the number of  ed visits for 
drug-related suicide attempts from 2005 to 2009 (the most recent year 
with available figures) increased substantially.  The reports, broken 
down by gender and age group, show a 49% increase in such visits by 
women ages 50 and older – from 11,235 visits in 2005 to 16,757 visits 

Washington Watch - continued from page 3 

continued on page 5

http://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2003cv00889/2739/128/
http://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2003cv00889/2739/128/


W
A

S
H

IN
G

TO
N

W
atch

     5  5

in 2009 – and a 55% increase in such visits by men ages 21 to 34 – 
from 19,024 visits in 2005 to 29,407 visits in 2009.  Based on data from 
the 2005-2009 drug abuse warning network (dawn) reports, both 
samhsa reports include statistics for other age groups with respect 
to the misuse of  specific drugs.  The studies for both reports focused 
on cases where a determination was made by hospital ed staff that 
the admission was an intentional drug-related suicide attempt, rather 
than an unintentional overdose.

The DAWN Report:  Trends in Emergency Department Visits for 
Drug-Related Suicide Attempts among Females:  2005 and 2009, 
notes that the 49% increase cited above reflects the overall population 
growth of  women in that age group.  The report also shows that, 
while overall rates for such ed visits by women of  all ages remained 
relatively stable throughout the 2005-2009 period, visits for particular 
pharmaceuticals increased.  for example, ed visits by women of  all 
ages for suicide attempts involving drugs to treat anxiety and insomnia 
increased 56% during this period – from 32,425 in 2005 to 50,548 in 
2009 – and the number of  ed visits by women of  all ages for suicide 
attempts involving pain relievers rose more than 30% from 36,563 in 
2005 to 47,838 in 2009.  moreover, the rise in the number of  ed visits 
for drug related suicide attempts involving the misuse of  two specific 
narcotic pain relievers, hydrocodone and oxycodone, was particularly 
steep.  The number of  cases involving hydrocodone increased by 
67%—from 4,613 in 2005 to 7,7l5 in 2009 – and the number of  cases 
involving oxycodone increased by 210% – from 1,895 in 2005 to 5,895 
in 2009.

The corresponding report on men, The DAWN Report:  Trends 
in Emergency Department Visits for Drug-Related Suicide 

Attempts among Males:  2005 and 2009, notes that the total number 
of  ed visits by men of  all ages for drug-related suicide attempts in 
2009 was 77,971.  with respect to such visits involving particular 
pharmaceuticals, the period 2005-2009 saw considerable increases.  
The number of  ed visits by men ages 21 to 34 for suicide attempts 
involving antidepressants increased by 155% – from 1,519 in 2005 to 
3,876 in 2009 – and the number of  such visits involving anti-anxiety 
and insomnia medications increased by 93.4%.  furthermore, the 
number of  such visits by men ages 35 to 49 involving narcotic pain 
relievers nearly doubled and, for men ages 50 and older, the number 
almost tripled.

referring to the women’s report, samhsa administrator Pamela hyde 
said, “The steep rise in abuse of  narcotic pain relievers by women is 
extremely dangerous and we are now seeing the result of  this public 
health crisis in our emergency rooms.  emergency rooms should not be 
the frontline in our efforts to intervene.  friends, family and all members 
of  the community must do everything possible to help identify women 
who may be in crisis and do everything possible to reach out and get 
them needed help.”  as for the men’s report, director of  samhsa’s 
center for Behavioral health statistics and Quality Peter delaney 
said it highlights the growing problem of  prescription drug abuse of  
painkillers, antidepressants, anti-anxiety drugs, and sleep aids.  he 
added, “These drugs are effective, important treatments for pain, 
insomnia, and/or depression, so we don’t want to throw the baby out 
with the bath water.  instead, to prevent the medications from falling into 
the wrong hands, he said, “we need to restrict access to prescription 
drugs, and keep them in safe, restricted places in homes.”

The two reports are available at http://www.oas.samhsa.gov/.
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