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Applicants for Certificate of Excellence
in Emergency Department Workplace 
Fairness
Emergency physicians are encouraged to contact AAEM 
(anonymously, if desired) to report a listed group that they 
believe is not in compliance along with an explanation.

Organization	 State
Baptist Hospital, Nashville TN
Emergency Physicians at Sumner, PLLC TN
Middle Tennessee Medical Center TN
Southwestern Michigan Emergency Services, P.C. MI

Recognized as being in compliance with Certificate 
of  Workplace Fairness Standards & Conditions

Organization	 State
Baltimore Washington Medical Center MD
Clear Lake Regional Medical Center TX
Kern Medical Center CA
Madison Emergency Physicians-St. Mary’s Hospital WI 
Mount Sinai Hospital IL
Newport Emergency Physicians RI
Southern Colorado Emergency Medical Associates CO
St. Joseph Regional Medical Center IN
St. Luke’s Hospital IA
UCI Medical Center CA
University of Oklahoma COM-Tulsa OK
Watsonville Community Hospital CA

specialty Hospitals’ Use of 911 services 
Questioned by senator
by Kathleen Ream, Director of Government Affairs

continued on page 7

In response to a local Phoenix news report that found 
physician-owned specialty hospitals had called 911 
emergency responders to transport a total of 150 
patients to full-service community hospitals when they 
experienced complications following surgeries, Senate 
Finance Committee leaders are questioning six Arizona 
surgical and orthopedic hospitals about their frequent 
use of 911 to handle emergency cases at their facilities. On 
August 23, Chairman Max Baucus (D-MT) and ranking 
minority member Chuck Grassley (R-IA) sent letters to 
the following hospitals: Surgery Center of Scottsdale in 
Scottsdale; Biltmore Surgical Center in Phoenix; Arizona 
Surgical Specialists Center in Tempe; Arizona Spine and 
Joint Hospital in Mesa; The Orthopedic Surgery Center 
of Arizona in Phoenix; and Arizona Orthopedic Surgical 
Hospital in Chandler Heights.

Requesting a response from the hospitals by August 31, 
the senators wrote that they were “deeply disturbed” to 
hear that specialty hospital staffs seemingly had relied 
on 911 to handle emergency cases in their facilities. They 
asked hospital executives to provide information about 
staff capabilities in emergency care and other areas and 
specifics about the hospitals’ financial situation. They also 
requested details about the status and medical history of 
patients for whom specialty hospitals called 911 and the 
outcomes for patients transferred from the facilities to 
community hospitals. Finally, Baucus and Grassley asked 
whether Medicare or Medicaid covered any portion of 
patient care at the specialty hospitals and whether they 
were accredited by The Joint Commission.

Widespread concerns about specialty hospitals using 
911 services to handle emergency care cases first 
surfaced in January as a result of the death of a patient 
transported from a surgical hospital in Abilene, Texas, 
to a community hospital for emergency complications 
that arose during routine surgery. CMS ultimately ended 
its Medicare contract with the facility, citing failures to 
maintain conditions of participation. Those conditions, 
which were clarified by CMS in April, require most 
Medicare-participating hospitals, including specialty 
hospitals, to be able to evaluate and provide initial 
treatment for any emergency situation.

Grassley and Baucus have spoken out against specialty 
hospitals several times in the past and are particularly 
critical of those in which referring physicians have an 
ownership interest. They said evidence that specialty 
hospitals were unable to handle emergency complications 
following surgeries was especially troublesome.

Medicare No Longer Covers Hospital Errors
In a significant policy change that Administration officials 
say could save lives and millions of dollars, Medicare 
will no longer pay the extra costs of treating preventable 
errors, injuries and infections that occur in hospitals. 
Private insurers are considering similar changes, which 
they say could increase the savings and benefits for 
patients.

Under the new rules, Medicare will not pay hospitals for the 
costs of treating certain “conditions that could reasonably 
have been prevented.” Those conditions include: bedsores 
or pressure ulcers; injuries caused by falls; and infections 
resulting from the prolonged use of catheters in blood 
vessels or the bladder. Some of the complications for 
which Medicare will not pay, under the new policy, are 
caused by common strains of staphylococcus bacteria. 
Other life-threatening staphylococcal infections may be 
added to the list in the future. In addition, Medicare will 
not pay for the treatment of “serious preventable events” 
such as: leaving a sponge or other object in a patient 
during surgery; giving a patient incompatible blood or 
blood products. The Bush Administration estimates the 
new policy will save Medicare $20 million a year, but other 
experts say the savings could be substantially greater. 

When the new rules were first proposed in May, 
consumer advocates feared that some hospitals might 
charge patients for costs that Medicare refused to pay. 
However, the final rules state, “The hospital cannot 
bill the beneficiary for any charges associated with the 
hospital-acquired complication.” With that clarification, 
consumer groups welcomed the change. Lisa A. 
McGiffert, a health policy analyst at Consumers Union, 
had nothing but praise for the rules. “Hundreds of 
thousands of people suffer needlessly from preventable 
hospital infections and medical errors every year,” 
McGiffert said. “Medicare is using its clout to improve 
care and keep patients safe. It’s forcing hospitals to face 
this problem in a way they never have before.”

On the other hand, while hospital executives endorsed 
the goal of patient safety, they also said the policy would 
require them to collect large amounts of data they did 
not now have. That raises the possibility of changes in 
medical practice as doctors hew to clinical guidelines and 
hospitals perform more tests to assess the condition of 
patients at the time of admission.

Hospital executives also worry that they will have to 
absorb the costs of these extra tests. And, while Nancy 
E. Foster, a vice president of the American Hospital 
Association (AHA), agreed that doctors and hospitals 
know how to prevent the transfusion of incompatible 
blood products and should not be paid more if they 
accidentally leave objects in patients during surgery, she 
also voiced concern that some of the conditions cited by 
Medicare were not entirely preventable. For example, in 
their comments on the proposed rules in June, the AHA 
said, “Certain patients, including those at the end of life, 
may be exceptionally prone to developing pressure ulcers, 
despite receiving appropriate care.” Foster added that, 
since hospital records in most states do not show whether 
a particular condition developed before or after a patient 
entered the hospital, many hospitals will have to perform 
more laboratory tests to determine, for example, if patients 
have urinary tract infections at the time of admission.
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Dr. Tammy Lundstrom, chief medical officer at 
Providence Hospital in Southfield, Michigan, voiced the 
same concerns. She said, “The rules could encourage 
unnecessary testing by hospitals eager to show that 
infections were already present at the time of admission 
and did not develop in the hospital.” Moreover, she said, 
“Serious, costly infections can occur even when doctors 
and nurses take all the recommended precautions.”

Yet, Michigan is one state that has had great success in 
reducing infections related to the use of catheters. The 
hospitals did not use expensive new technology, but 
systematically followed well-established infection-control 
practices. These techniques, hospital executives said, had 
saved 1,700 lives and $246 million by reducing infection 
rates in intensive care units since 2004.

Dr. Kenneth W. Kizer, an expert on patient safety who 
was the top health official at the Department of Veterans 
Affairs from 1994 to 1999, said, “I applaud the intent of the 
new Medicare rules, but I worry that hospitals will figure 
out ways to get around them. The new policy should 
be part of a larger initiative to require the reporting of 
healthcare events that everyone agrees should never 
happen. Any such effort must include a mechanism to 
make sure hospitals comply.”

EMtALA screening Claim Moves Forward on 
“Grave scenario” Grounds
On August 16, 2007, the U.S. District Court for the 
Southern District of Indiana denied a defendant 
hospital’s summary judgment motion to stop a 
plaintiffs’ EMTALA claim that screening requirements 
were violated. Despite plaintiff’s failure to provide 
evidence that the screen performed on him differed 
from any other patient’s screen, the court ruled that the 
“scenario is so grave that a jury could conclude that rather 
than a negligent deviation from normal practice, the 
screening requirement was simply not met.” (Lewellen 
v. Schneck Medical Center, S.D. Ind., No. 05-83, 8/16/07) 
On plaintiff’s second EMTALA claim, the federal court 
granted the defendant hospital’s partial summary 
judgment motion, thereby limiting defendant’s liability 
to $250,000 as set by Indiana’s Medical Malpractice Act.     

the Facts
While driving drunk through Indiana, plaintiff Kevin 
Lewellen ran off the interstate and suffered a burst 
fracture in his lower back. He was taken to defendant 
Schneck Memorial Hospital (“Schneck”) where Lewellen 
was then taken to the x-ray room. Several x-rays were 
taken of Lewellen with no trouble while he was flat on his 
back. But when the technicians tried to turn Lewellen on 
his side for a lateral view of his lumbar spine, Lewellen 
remembers being in significant pain. Before the last of 
Lewellen’s x-rays had printed, Lewellen’s blood alcohol 
test results were received, revealing a blood alcohol 
level of .297.  

Soon thereafter, and in less than one hour after admission 
into Schneck, Lewellen was informed that he was being 
discharged, and that a state trooper would take him to 
the county jail for operating a vehicle while intoxicated. 
Lewellen refused to sign the consent to discharge, pleading 
that he was in tremendous pain, insisting that the hospital 

had not examined him sufficiently. Three minutes after 
attempting to get Lewellen to sign his discharge papers, 
Lewellen was discharged from the hospital. At exactly 
the same time, according to hospital records, the last of 
Lewellen’s x-rays came off the printer. The Schneck ED 
physician wrote on the ED chart that the x-rays revealed 
no fracture and that lack of cooperation by the patient 
caused the films to be of poor quality.

Two hours after being discharged from the hospital, a 
Schneck radiologist looked at Lewellen’s x-rays as part 
of a second read quality control process. His report states 
that Lewellen’s spine had an ossific density, but a fracture 
“‘cannot be completely excluded’ because the lateral 
view of the lumbar spine was not diagnostic, meaning 
that it was not clear enough to be useful.” According to 
protocol, if the radiologist notices something that the ED 
doctor missed, the radiologist needs to communicate 
with the ED physician. From the record, it appears that 
no contact was made.

Lewellen had been transported to the jail. Over the 
night he started to notice neurological symptoms, such 
as numbness in his lower body.  Also, one of the state 
troopers noticed that Lewellen still had a bleeding gash 
in his arm with grass and dirt in it when he arrived at 
the jail. With his condition worsening, Lewellen was 
allowed to return to the Schneck ED. A CT scan of his 
spine performed at Schneck revealed that during the 
night Lewellen spent in jail, a “fragment of bone from 
the burst fracture had displaced and was impinging 
on his spinal column.” Lewellen was later transported 
to another hospital where he underwent an operation. 
As a result of his injury, Lewellen sustained permanent 
neurological defects. Plaintiff sued defendant healthcare 
providers for violating EMTALA’s screening and 
stabilization requirements. 

the ruling
EMTALA requires that if a medical condition is detected 
through screening, the patient may not be discharged 
until “he or she has received a stabilizing treatment or 
transferred when certain criteria are met.” The court 
agreed with the defendant that under the law, a hospital 
is only required to stabilize an emergency medical 
condition of which they are aware. Defendant Schneck 
claimed that it performed an appropriate medical 
screen, and finding Lewellen with a normal neurological 
exam, was not liable for triggering the stabilization 
requirement.

“EMTALA is not a national medical malpractice statute 
imposing a standard of care on hospital emergency 
rooms,” the court wrote. “A hospital that conducts an 
appropriate medical screen,” continued the court, “yet 
fails to detect, or misdiagnoses, an emergency medical 
condition – even if negligent and liable under medical 
malpractice – is not liable under EMTALA.” Moreover, 
the court agreed that EMTALA aims at disparate 
treatment, and plaintiff offered no evidence that the 
screen performed on him differed from any other patient’s 
screen. But in a surprising reasoning, the district court 
determined that in the evidence plaintiff presented, “a 

continued on page 10
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reasonable jury could conclude that the screen performed 
was so cursory that it was not designed to identify acute 
and severe symptoms and thus [the hospital’s screen] did 
not meet the requirements of EMTALA.”   For this reason, 
Schneck’s motion for summary judgment was denied.

Regarding plaintiff’s medical malpractice claim, the court 
recognized that EMTALA authorizes suit for personal 
harm, but limits the damages recoverable to “those 
damages available for personal injury under the law 
of the state in which the hospital is located.” The court 
suggested that precedent-setting cases decided in the 
Southern District of Indiana have held that this “language 
commands that limits on damages under the Indiana 
Medical Malpractice Act apply to EMTALA claims that 
fall within Indiana’s definition of malpractice.” Congress, 
the court determined, concerned with the weight of 
excessive judgments on rural institutions, such as Schneck, 
“incorporated the state’s limitations on claims to limit 
EMTALA claims that would have been limited under state 
law.” The State of Indiana’s damage caps limit liability to 
$250,000 on a malpractice claim, and the district court 
ruled that EMTALA damages must fit within the limits of 
that system. Thus, defendant Schneck’s motion for partial 
summary judgment was granted.

The decision’s full text is available at http://op.bna.com/
hl.nsf/r?Open=psts-769mq7.

EMtALA Claim Proceeds to trial for determination 
of stabilization
On August 17, 2007, the U.S. District Court of the 
Northern District of Iowa found that an emergency 
physician’s certification that a patient was stabilized prior 
to transfer did not eliminate, as a matter of law, EMTALA 
liability. The court held that whether the patient actually 
was stabilized prior to transfer, and whether the doctor 
adequately deliberated and weighed medical risks and 
benefits of transfer, were questions to be determined by a 
jury. Thus, this case is to proceed to trial on the plaintiffs’ 
claim for damages against the defendant hospital.

the Facts
The plaintiffs, Laura A. Heimlicher and Lawrence W. 
Heimlicher, on behalf of their deceased infant son, 
Cole C. Heimlicher, brought an EMTALA claim against 
defendants Dickinson County Memorial Hospital (the 
“Hospital”) and James O. Steele, MD, a specialist in 
emergency medicine employed by the Hospital, alleging 
that the Hospital violated EMTALA by recognizing an 
emergency condition and failing to adequately stabilize 
the patient before transferring the patient to another 
facility. According to the complaint, Laura Heimlicher, at 
eight months pregnant, started to bleed, and her water 
broke. She was taken by ambulance to the Hospital, where 
she was admitted.  

Dr. Steele attended to Heimlicher in the ED, and, after 
hearing a description of her conditions, performed an 
examination and ordered a fetal heart monitor. Steele 
consulted a doctor in Sioux Falls, South Dakota, who 
recommended administration of a medication. After 
administering the medication, an ultrasound was 
completed by a technician, who assured Heimlicher 
and Steele that there was no abruption, although an 

abnormality in the placenta was identified. After a second 
consultation with the South Dakota physician, Steele 
decided it was safe to transfer Heimlicher to a Sioux Falls 
hospital.

An ambulance delivered Heimlicher to the Sioux Falls 
hospital, but, during the trip, her vaginal bleeding 
continued and her pain increased. The Sioux Falls hospital 
doctor noted at Heimlicher’s arrival that she was in “severe 
pain and clearly abrupting her placenta or rupturing the 
uterus.” She was taken to the operating room, where the 
baby was stillborn.  

Heimlicher sued the Hospital seeking damages pursuant 
to EMTALA. The Hospital argued it is entitled to summary 
judgment on plaintiffs’ complaint. The plaintiffs responded 
by arguing that their EMTALA claim against the Hospital 
presents genuine issues of material fact for trial.

the ruling
EMTALA mandates that a hospital provide necessary 
stabilizing treatment for an individual who comes to the 
hospital if the hospital determines the individual has 
an emergency medical condition. There was no dispute 
in this case that the Hospital was presented with an 
“emergency medical condition” when Heimlicher came 
to the Hospital. Nor was there dispute that Heimlicher 
did not “in writing request transfer to another medical 
facility.” She did, however, sign a “Consent For Transfer” 
form, which Steele also signed certifying that “[t]his 
patient with an emergency medical condition has been 
stabilized.” 

Defendant contended that the undisputed facts establish 
that Heimlicher was stabilized prior to transfer and, 
therefore, the Hospital cannot be held liable under 
EMTALA. Plaintiffs argue that although Steele signed the 
form, it was not true that Heimlicher’s emergency medical 
condition was stabilized before transfer.

The court found present issues of material fact for jury 
determination on the question of whether Heimlicher was 
stabilized prior to transfer. The court noted that “[l]iability 
under EMTALA is not determined based on the patient’s 
condition after the release, but rather on whether the 
patient received the medical attention that any other 
patient in her position would have received.” However, 
the court determined that the question of whether the 
patient had been stabilized at the time of the transfer was in 
serious dispute, since it appeared that Steele’s certification 
that Heimlicher’s condition was stabilized may have been 
based on an incomplete understanding of the definition 
of “stabilized” in EMALTA. Substantial evidence in the 
record that Heimlicher was having contractions while at 
the Hospital, suggested in the court’s ruling that she could 
not have been “stabilized” for purposes of EMTALA. 

A pregnant woman having contractions and who has 
not been stabilized can be transferred under EMTALA 
“if a physician signs a certification that, based upon the 
available information, the medical benefits reasonably 
expected from the transfer outweigh the increased risks 
to the mother and the unborn child.” The plaintiff argued, 
however, that the certification was deficient because the 
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House with our amendment intact. There, after heated 
debate, our amendment was stripped from the bill 
and it was passed without an exclusion for emergency 
physicians! An amendment exempting radiologists 
was also removed before passage. It seemed that the 
only time we could get the bill amended to protect 
emergency physicians was when we were attempting 
to defeat it entirely. 

We then turned our attention to the Senate. My own state 
senator, as well as others, agreed to amend the bill in 
committee to once again exclude emergency medicine. 
By this time, senators were being deluged with email 
and phone calls from emergency physicians mobilized 
by TNAAEM. The bill was amended in committee and 
sent to the Senate floor. Senators received one last wave 
of email and phone calls from TNAAEM the day before 
the vote, and it showed. The bill, with our amendment, 
passed unanimously. The House then accepted and 
passed the Senate version, with amendments protecting 
both emergency physicians and radiologists. I believe 
that the unanimity of the Senate, as opposed to the 
contentious debate in the House, convinced the House 
to give in rather than take the bill to a conference 
committee. The governor has now signed the bill into 
law, and it will take effect next year.

Washington Watch - continued from page 10

“certifying doctor failed to include an accurate summary 
of the benefits and risks.”

The court agreed with plaintiff, holding that “absence 
of summary of risk and benefits on transfer certificate 
does not create EMTALA liability as a matter of 
law, but creates a jury question as to whether risk/
benefit analysis was properly made by physician.” 

The Hospital’s motion for summary judgment was 
denied, moving this case to trial on the plaintiffs’ 
claim for damages against the Hospital.

For the complete decision, go to
http://www.iand.uscourts.gov/iand/decisions.
nsf/0/8B6AB34E325E02E58625733E0059A3EC/
$File/Heimlicher+v.+Steele.pdf

Finally, after over a year of struggle, this issue appears to 
be dead. I do not believe that CMGs will be willing to come 
out in the open and argue that emergency physicians, 
in particular, should be subject to restrictive covenants, 
which is what they would have to do now that restrictive 
covenants are legal in other specialties. I am proud of the 
fact that it was emergency physicians from TNAAEM 
who stood up and argued on behalf of patients. Everyone 
else was talking about their economic interests and their 
financial need for restrictive covenants, no matter what it 
cost patients. TNAAEM’s first goal was to defeat this bill 
for the sake of the public (patients). Only after we failed at 
that did we seek to protect just ourselves.

Emergency physicians in TN are free at last of the restrictive 
covenants that have been used for years by CMGs and 
dictatorial individual contract-holders, both to keep us in 
jobs where we are unfairly exploited and to make it harder 
for us to establish our own democratic groups. TNAAEM, 
a small organization with few resources, defeated 
opposition armed with professional lobbyists and lots of 
money. All we had on our side was a few dedicated and 
ethical physicians and a valid argument. As it was put in 
Ecclesiastes, “…I saw that under the sun the race is not to 
the swift, nor the battle to the strong…”

Restrictive Covenants - continued from page 12




