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HOSPITAL HELD LIABLE FOR ALLEGED NEGLIGENCE OF

INDEPENDENT CONTRACTOR
by Kathleen Ream, Director of Government Affairs
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Washington Watch

On September 16, 2005, the Virginia Supreme Court declined to
adopt the theory – presented by plaintiff Leasley Sanchez in the case
of Sanchez v. Medicorp Health System, Va., No. 042741, 9/16/05 –
that apparent or ostensible agency applies to a hospital, thereby making
the hospital vicariously liable for the alleged negligence of an emergency
department doctor who was an independent contractor.

The facts of this case involve plaintiff Sanchez who sought treatment
for a head wound in the ED at Medicorp Health System’s Mary
Washington Hospital, Inc. The ED physician treating Sanchez’s
injuries was an employee of Fredericksburg Emergency Medical
Associates, Inc. Sanchez claimed that he developed permanent
weakness on his left side as a result of alleged negligent care and
treatment in the ED. Sanchez filed a medical malpractice action
claiming that the hospital represented the physician as its employee
and agent, and that Medicorp was therefore vicariously liable for the
doctor’s alleged negligence under the theory of apparent or ostensible
agency.

The defendant filed a demurrer [a demurrer tests the legal sufficiency
of facts alleged in a plaintiff’s pleading] asserting that a claim for
vicarious liability based on the theory of apparent or ostensible agency
is not cognizable under Virginia law. The circuit court agreed,
sustaining Medicorp’s demurrer. The court noted that the theory of
apparent agency is not merely an extension of the doctrine of
respondent superior. Instead, reasoned the court, it is different because
in apparent agency there is no actual master servant relationship.
Continuing, the circuit court recognized that an employer could,
however, be liable for the negligence of an independent contractor if
the employer had a nondelegable duty to a third party, but the court
concluded that Medicorp did not have a nondelegable duty to provide
competent medical treatment to ED patients.

In the appeal, Sanchez argued that the circuit court erred in sustaining
the demurrer and urged the Virginia Supreme Court to hold that a
hospital can be vicariously liable for the alleged negligence of a doctor
working in the hospital’s ED as an independent contractor. Sanchez
also acknowledged that the state supreme court had never addressed
the question of a hospital being vicariously liable, based on the theory
of apparent or ostensible agency, for the negligence of its ED physician
working as an independent contractor. “Nevertheless, Sanchez points
out,” wrote the court, “ that the majority of jurisdictions that have
addressed the issue . . . have decided, on the basis of apparent agency
or agency by estoppel, to impose vicarious liability on hospitals for
the negligence of emergency room physicians who were not
employees of the hospitals but independent contractors.”

The Virginia Supreme Court responded to this plaintiff ’s argument
that “[i]n virtually all these cases imposing vicarious liability, the
particular jurisdiction involved had already adopted the theory of
apparent agency or agency by estoppel as a basis of tort liability when
the jurisdiction used the theory to hold a hospital vicariously liable
for negligent medical care rendered by an emergency room physician
working as an independent contractor.”  Whereas in Virginia vicarious
liability has not been imposed on an employer for the negligence of
an independent contractor on the basis of apparent or ostensible
agency, or agency by estoppel. Moreover, wrote the court, “[i]n
Virginia, the doctrine of respondeat superior imposes tort liability
on an employer for the negligent acts of its employees, i.e., its servants,
but not for the negligent acts of an independent contractor.”

Finding no reason to apply the theory of apparent agency or agency
by estoppel to hold Medicorps vicariously liable for the alleged

negligence of its independent contractor, the state Supreme Court
affirmed the judgment of the circuit court.

The full text of the court’s decision is available at
www.courts.state.va.us/opinions/opnscvwp/1042741.pdf

FEDERAL COURT APPLIES STATE DAMAGES CAP
TO EMTALA CLAIM
On August 18, 2005, the U.S. Court of Appeals for the Sixth
Circuit found that in the case of Smith v. Botsford General Hospital
(6th Cir., No. 04 1436, 8/18/05), EMTALA incorporation of
state law extends to caps on damages. In this particular case, the
court also ruled that Michigan’s (the state in which the hospital is
located) malpractice actions are applicable to EMTALA’s failure-
to-stabilize claim. Consequently, the court reduced the district
court’s noneconomic damages award to comply with the state’s
cap on malpractice limits.

Plaintiff Andrea Smith, personal representative of the deceased
Kelly Smith, brought an action against defendant Botsford General
Hospital, alleging that Botsford violated EMTALA when it failed
to stabilize Kelly Smith’s condition – caused by an open femur
fracture – before transporting him.  The trial jury found in favor
of Smith and awarded $35,000.00 for economic damages and
$5,000,000.00 for noneconomic damages.  Botsford filed several
post-trial motions seeking a new trial or a reduction in damages.
The district court denied the motions, and Botsford appealed.
The federal appellate court affirmed the lower court rulings, except
for the challenge concerning the application of Michigan’s cap on
noneconomic damages.

In writing for the court, Judge Deborah L. Cook spoke first to
EMTALA’s civil enforcement provisions specifying that “[a]ny
individual who suffers personal harm as a direct result of a
participating hospital’s violation of a requirement of [the Act] may,
in a civil action against the participating hospital, obtain those
damages available for personal injury under the law of the State in
which the hospital is located. . .” 42 U.S.C. § 1395dd(d)(2)(A).
The appellate court thus joined a majority of courts that have
addressed this issue by finding that in plain language of the statute
“EMTALA’s incorporation of state law extends to caps on damages.”

Cook then considered the next question which examined whether
the plaintiff ’s EMTALA failure-to-stabilize claim would be
regarded as a malpractice claim under state law.  Undertaking the
analysis for determining whether the nature of a claim is ordinary
negligence or medical malpractice, Cook drew on the Michigan
Supreme Court test cited in Bryant v. Oakpointe Villa Nursing
Center, 684 N.W. 2d 864 (Mich. 2004).

According to Bryant, the determination of malpractice depends
on the resolution of two additional questions: “(1) whether the
claim pertains to an action that occurred within the course of a
professional relationship; and (2) whether the claim raises questions
of medical judgment beyond the realm of common knowledge
and experience.”

Having no dispute with the first question, the plaintiff ’s case was
based on the second question where she objected to the
classification of her claim as a malpractice action, stating that
traditionally malpractice actions are premised on questions of
“medical judgment.” Cook wrote that Bryant acknowledged the
traditional definition, but it did not limit “medical judgment” to
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“claims arising from a breach of the professional standard of care.”
Rather, Cook noted that Bryant’s application of the standards reflects
a broader definition to include the “need for experts.”

The court determined that exercise of professional judgment indeed
was necessary to meet the EMTALA stabilization requirements for
transfer of an individual from a facility [42 U.S.C. § 1395dd(e)(3)(A)]
for this particular case involving Kelly Smith, who weighed
approximately 600 pounds and had a history of alcoholism, smoking,
and drug abuse. Finding malpractice, the verdict limited the plaintiff ’s
non-economic damages to $359,000.00 in compliance with
Michigan’s cap on malpractice damages.

The full text of the decision is available at www.ca6.uscourts.gov/
opinions.pdf/05a0355p 06.pdf.

ED RECORD DATA DISCOVERABLE FOR NONPARTY
PATIENTS
On August 17, 2005, the Illinois Appellate Court, 1st District,
affirmed the circuit court’s order compelling a hospital to produce
the emergency department records of treatment times and acuity
designations of nonparty patients, for discovery of a wrongful death
action charging hospital negligence in delaying treatment  (Tomczak
v. Ingalls Memorial Hospital, Ill. App. Ct., No. 01 L 8384, 8/17/
05). The facts in this case involve the plaintiffs, Michael and Eleanor
Tomczak, special administrators of the estate of their deceased
daughter Victoria Tomczak, who filed an instant wrongful death and
survival action against Ingalls Memorial Hospital. The complaint
alleged that the decedent entered Ingalls’ ED one evening and died
early the next morning as a result of Ingalls’ delay in examining
Tomczak and in administering appropriate treatment.

During discovery, Tomczak served upon Ingalls several interrogatories
and requests for production of documents. In response, the defendant
provided a copy of its Emergency Department Daily Log which listed
the sex, triage date, triage time, mode of arrival, chief complaint, treating
physician, disposition, exit time, and final diagnosis for 140 patients,
including the decedent. Ingalls also submitted several policy documents
about the organization, plan of care, and standard of care for its ED,
which revealed that the ED uses a triage process to facilitate the safe
and timely treatment of each patient according to relative needs.

After receiving the documents, Tomczak served a third set of
interrogatories upon the hospital, requesting that Ingalls disclose the
following information for nonparty patients who were seen in the
ED: (1) “Time In,” i.e., the time at which the patient is placed in the
ED treatment area; (2) “Treatment time,” i.e., the time each patient
was first examined by a physician; (3) and the triage acuity designation.
The circuit court entered an order directing the plaintiffs to return
the Daily Log, barring its use at trial, but modifying its discovery
order so that Ingalls was only required to submit the triage time,
treatment time, and triage acuity designation for all patients assessed
by a triage nurse. The hospital objected to the interrogatory as overly
broad, unduly burdensome, and would not reasonably lead to the
discovery of relevant information. Ingalls was held in contempt of
court for failing to comply with the court’s discovery order. These
orders form the basis for this appellate case.

Ingalls asserted that the information requested was protected from
disclosure by the physician patient privilege (735 ILCS 5/8 802 [West
2002]) and by certain regulations promulgated under the federal
Health Insurance Portability and Accountability Act of 1996 (HIPAA)
(Pub. L. No. 104 191, 110 Stat. 1936 [1996]). The Illinois Court of
Appeals disagreed and found that the nonparty patients’ triage times,
treatment times, and triage acuity designations are not barred from
disclosure by the physician patient privilege.

“[W]e find that the nonparty patients’ triage and treatment times
are mere incidents of fact unnecessary to enable a physician to
perform his or her professional duty”, the court wrote. As such the
appellate court determined that the time data  would not fall within
the scope of Illinois’ physician patient privilege. Continuing the court
affirmed that “Ingalls has failed to present any facts showing how a
triage acuity designation enables a physician to serve a patient within
the meaning of the physician patient privilege. A patient’s acuity
designation does not refer to a specific symptom, ailment, or
complaint. Rather, it simply effects the time at which a patient is
first treated, and there is no evidence that a physician uses the acuity
rating in reaching a medical diagnosis.”

Moreover, the court determined that the information requested
contained neither the nonparty patients’ names, nor a history of
their prior or present medical conditions, treatments, or diagnoses.
Accordingly, the court found that “the nonparty patients’ triage
times, treatment times, and triage acuity designations fall outside
the category of ‘protected health information’ covered by regulation
164.512(e)(1)” set forth in HIPAA. In support of its decision, the
appellate court noted that Supreme Court Rule 201(b)(1) allows,
in effect, the circuit court “great latitude in determining the scope
of pretrial discovery, as the concept of relevance for discovery
purposes encompasses not only what is admissible at trial, but also
that which may lead to the discovery of admissible evidence. “

The plaintiffs’ theory of the case was that the defendants failed to
timely diagnose and treat the decedent, and to support this theory,
Tomczak sought to establish that other ED patients were examined
before the decedent in contravention of the procedures established
by Ingalls. The court reasoned that to make this showing, the
plaintiffs clearly needed to know the information, of the of the
nonparty patients, identified in the circuit court’s discovery order.
“Further,” added the court, “the production of the information
sought by the plaintiffs would not constitute an undue burden on
Ingalls.”

Full text of the decision is available at www.state.il.us/court/
Opinions/AppellateCourt/2005/1stDistrict/August/Html/
1041746.htm.

COURT RULES ON SCREENING ER PATIENTS
On July 27, 2005, the U.S. Court of Appeals for the First Circuit
ruled that a hospital failed to provide an appropriate screening
examination as required under EMTALA when it failed to follow its
own protocol in screening an ED patient who allegedly complained
of chest pains (Cruz Queipo v. Hospital Espanol Auxilio Mutuo De
Puerto Rico, 1st Cir., No. 04 2375). Judge Kermit V. Lipez said
the hospital improperly categorized Edgardo Jose Cruz Queipo,
who allegedly complained of chest pains, as a “non emergency,”
dischargeable patient, following a screening evaluation – yet the
hospital’s own procedures required a stable patient with similar
complaints to be placed in emergency care.

In reversing the Puerto Rico federal district court’s dismissal that
Cruz Queipo’s claim involved allegations of malpractice rather
than EMTALA violations, Lipez said the allegations of unequal
treatment could involve an EMTALA violation. “EMTALA
requires a hospital to even handedly administer an appropriate
screening procedure to all emergency room patients.” According
to Lipez’s ruling, the hospital records did not indicate that Cruz
Queipo complained of chest pains until he returned to the hospital
the next day, when he was actually diagnosed as having a heart
attack. For purposes of summary judgment review, however, Lipez
said he was obliged to credit Cruz Queipo’s assertion that he
did report such pain to hospital staff on his first visit and that
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they were aware of his chest pain.

Accepting Cruz Queipo’s claim that he did
complain of chest pains on his initial visit to
the emergency room, Lipez concluded that
Cruz Queipo was denied an appropriate
screening under EMTALA because the
hospital failed to assign Cruz Queipo to
emergency care, as required under hospital
protocol.  Moreover, Lipez noted, “the
hospital had a duty to stabilize the heart
condition that culminated in a heart attack”
the following day.

“Although a jury ultimately may determine
that the hospital’s treatment of Cruz did not
violate EMTALA, the summary judgment
record, viewed in the light most favorable to
the plaintiffs, does not permit that conclusion
as a matter of law,” Lipez said, and remanded
the case to the district court.

The full text of the decision can be found
at www.ca1.uscourts.gov/cgi bin/
getopn.pl?OPINION=04 2375.01A 
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Your largest IPA has started downcoding your claims.  You feel 
like a pawn in the hands of managed care.  Your malpractice    
insurance is through the roof.  Your operating expenses are up, 
and your cash collections are down. 
 
It’s your move. 
 

What are you 
going to do? 

 Call Marina!  
 Ask for Marsha or Mike. 

 
Marina Medical Billing Service, Inc. 

specialists in emergency medicine since 1981 
 

18000 Studebaker Road, Fourth Floor 
Cerritos, CA 90703 

562.809.3500 
www.MarinaBilling.com 

 
Serving the West...and the entire country 


