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technical Advisory Group Hears testimony on 
EMtALA Concerns  
by Kathi Ream, Government Affairs Director

continued on page 7

The EMTALA Technical Advisory Group (TAG) held 
its sixth meeting in early May. During the session, five 
public witnesses testified on various issues surrounding 
EMTALA.

Amos Stoll, MD FACS, from Broward General Medical 
Center (FL), reported that the increasing number of 
patients at his hospital is stretching the capacity of the 
specialist physicians to provide required care. He was 
especially concerned about a neighboring county which 
has been through a crisis in neurosurgery coverage, 
resulting in patients transferred to Broward, often with 
very poor results.

David J. Ciesla, MD, Washington Hospital Center (DC), 
expressed concern about the increase in transfers to 
trauma centers of patients who do not need level-I 
trauma care. He reported that since 2001, there has been 
an 80 percent increase in transfers to trauma centers and 
a 20 percent decrease in the severity of injured among 
patients being transferred. Ciesla has found that because 
trauma center resources are finite, receipt of patients not 
needing the full range of services threatens to overwhelm 
the ability of trauma centers to function properly. He 
recommended that hospitals be encouraged to participate 
in state or regional trauma systems with guidelines on 
which patients to transfer and when to transfer.  

Jeffrey Anglen, MD, Orthopaedic Trauma Association 
and the American Association of Orthopaedic Surgeons, 
described difficulties encountered – leading to unnecessary 
transfers, delays in care and threatened outcomes – owing 
again to the provision of on-call coverage by specialists. 
Especially in rural areas, absent on-call orthopedic 
surgeons’ patients are transferred to trauma centers where 
they may spend days in the emergency department before 
being admitted to an inpatient bed. 

Robert Waters of the Center for Telehealth & E-Health 
Law provided testimony regarding the legal and 
regulatory barriers that continue to limit the application 
of telemedicine. He requested that the Centers for 
Medicare and Medicaid Services (CMS) endorse the use 
of technology (e.g., phone, fax, email and transfer of 
digital images) to communicate with on-call physicians. 
CMS staff reported that changes are in the pipeline in 
response to the TAG’s recommendation from November 
2006 that the Department of Health and Human Services 
(HHS) strike the current language in the Interpretive 
Guidelines on telehealth/telemedicine and adopt a more 
permissive stance clarifying that the treating physician 
may use a variety of methods to communicate with the 
on-call physician. This prompted the TAG to recommend 
that HHS reach out to providers reminding them to 
take the initiative in contacting their regional offices for 
clarification of the Interpretive Guidelines or any other 
regulations regarding EMTALA, such as acceptable 
uses of telehealth for communication under the current 
Interpretive Guidelines. 

The fifth public witness was Ann Pfeiffer, RN MS, Nelson 
Mullins Riley & Scarborough LLP (SC), who spoke 
about the challenges facing hospitals in complying with 
EMTALA relative to providing appropriate stabilization 
and referral of individuals with behavioral health 
complaints to the facility that best serves the individual’s 
needs. She noted that complying with EMTALA and 
serving the patient is not easy in many states where 
local laws require that patients be placed within the state 
mental health system. Pfeiffer requested more guidance 
in medical screening, stabilization and transfer for these 
patients. 

On‑Call SubCOmmittee
Chairperson John Kusske, MD, Chair of the Department 
of Neurological Surgeons at the University of California’s 
Irvine Medical Center, reported on the subcommittee’s 
work, and the TAG responded with the following 
recommendations for HHS consideration: 

n Move the EMTALA provision dealing with 
maintaining a list of on-call physicians to the 
Medicare provider agreement. 

n Change 42 C.F.R. 489.20(r)(2) to read: "Each hospital 
must maintain an on-call list of physicians on its 
medical staff who are available to examine and 
stabilize the hospital's patients who are receiving 
services required under this section in accordance 
with the resources available to the hospital, including 
the availability of on-call physicians."

n Change the Interpretive Guidelines to state the 
following: 

 ➢	If a hospital offers a service to the public, this 
service should be available for emergency care 
through on-call coverage.

 ➢ To satisfy the requirement for on-call coverage, 
at least annually, hospital and medical staff must 
develop a plan for on-call coverage that includes, at 
a minimum, evaluation of the following factors: 

 ❑	 hospital capabilities/services provided 
(advertised/licensed)

 ❑ community need for ED services as 
  determined by ED visits

 ❑	 transfers out of hospital for emergency 
services 

	 ❑	physician resources

 ❑	past call plan performance 
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	 ➢	 The hospital must have a backup plan for patient 
care when it lacks capacity to provide services or 
on-call physician coverage is not available. The 
backup plan should consist of viable patient care 
options, such as the following: 

		 ❑	telemedicine

		 ❑	other staff physicians

		 ❑	transfer agreements designed to ensure that the 
patient will receive care in a timely manner

  ❑	regional or community coverage arrangements

	 ➢	A hospital may satisfy its on-call coverage 
obligation by participation in an approved 
community/regional call coverage program (CMS 
to determine appropriate approval process). 

The TAG requested that, for the next meeting, the 
On-Call Subcommittee consider recommending that 
specialty hospitals be required to maintain a list of on-call 
physicians. 

aCtiOn SubCOmmittee
Chairperson, Julie Nelson, JD, Attorney and Partner 
in Coppersmith, Gordon, Schermer, Owens, & Nelson, 
PLC (AZ), led a discussion about ways to improve 
public information and professional education about 
EMTALA. The TAG recommendations to HHS covered 
the following:

n	 More comprehensive, prominent, user-friendly CMS 
EMTALA Website

n		Standardized regional office/state surveyor education
n		Provider education
n		Patient education

The Action Subcommittee also presented recommendations 
concerning the distinction between “capability” and 
“capacity” for duties of transferring and receiving 
hospitals. On this matter, the TAG requested the 
Subcommittee to revise its draft document on the duties 
of hospitals with specialized capabilities to accept 
patient transfers and present a final proposal at the next 
TAG meeting. The TAG also requested that the Action 
Subcommittee consider the EMTALA regulations guiding 
the responsibility of the ED staff to intervene with police 
officers who want to remove a patient from the ED. 

FramewOrk SubCOmmittee
Chairperson Charlotte Yeh, MD, CMS Regional 
Administrator, Region I (Boston, MA), presented papers 
that students from the Harvard University School of 
Public Health and the Johns Hopkins University School 
of Public Health helped research and write on four subject 
matter areas that were beyond the scope of the TAG but 
affect compliance with EMTALA:  

n	 Reimbursement
n	 Liability
n		 Capacity (comprising Workforce Capacity and 

Inpatient Hospital Capacity)
n		 Disparities in Care

The TAG members will submit comments to fine-tune the 
papers.

This meeting may be the group’s penultimate gathering 
before the charter’s required sunset; although the TAG 
recommended to the HHS Secretary that the charter be 
extended for one year to allow the TAG to continue its 
work.  

CmS iSSueS GuidanCe On HOSpital er 
ServiCe requirementS
At the end of April, the Centers for Medicare & Medicaid 
Services (CMS) issued guidance to its State Agency 
surveyors clarifying the responsibility of hospitals to 
provide emergency services if they participate in the 
Medicare program. The guidance makes it clear that 
nearly all hospitals – including specialty hospitals and 
others without emergency departments – must be able 
to evaluate persons with emergencies, provide initial 
treatment and refer or transfer these individuals when 
appropriate. The guidance does not apply to critical access 
hospitals that are subject to separate regulation.

The guidance came a month after CMS terminated its 
Medicare provider agreement with West Texas Hospital 
in Abilene, Texas, following the investigation of a patient 
death there in January after a 911 transfer (No. 54 HCDR, 
3/21/07 a0b4e1n3c6). The death at West Texas Hospital, 
described by CMS as a physician-owned specialty surgical 
hospital, renewed concerns among some congressional 
lawmakers about physician-owned specialty hospitals, 
including the prevalence of hospitals using 911 to handle 
emergency cases.

Survey and Certification letters guide in determining 
whether hospitals meet all conditions of participation 
required to participate in the Medicare program. The recent 
letter reiterates Medicare’s long-standing requirement 
that hospitals have appropriate policies and procedures 
in place to address individuals’ emergency care needs 
24 hours per day, seven days per week.  The three key 
requirements are: the capability to appraise the emergency 
situation, providing initial treatment and referral when 
appropriate.  

The letter clarifies that the Medicare Conditions of 
Participation (CoPs) do not permit a hospital to rely upon 
911 services as a substitute for the hospital’s own ability 
to provide these services. “Any hospital participating in 
Medicare, regardless of the type of hospital and apart 
from whether the hospital has an emergency department, 
must have the capability to provide basic emergency 
care interventions,” said Leslie V. Norwalk, Esq., Acting 
Administrator of the Centers for Medicare & Medicaid 
Services.

In a separate development, CMS issued a proposed rule 
on April 13, 2007, that would increase transparency and 
public disclosure concerning emergency services. The FY 
2008 acute care hospital Inpatient Prospective Payment 
System (IPPS) proposed rule would require a hospital 
to notify all patients in writing if a doctor of medicine 
or doctor of osteopathy is not present in the hospital 24 
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hours a day, seven days per week. The hospital would 
be required to disclose how it would meet the medical 
needs of a patient who develops an emergency condition 
while no doctor is on site. CMS also invited comments 
on whether current requirements for emergency service 
capabilities in hospitals with and without emergency 
departments should be strengthened in certain areas, 
such as the types of clinical personnel that should be 
present at all times and their competencies, the type of 
emergency response equipment that should be available 
and whether hospital emergency departments should 
be required to operate 24 hours per day, seven days per 
week.

For more information on the emergency services guidance 
go to www.cms.hhs.gov/SurveyCertificationGenInfo/
PMSR/list.asp#

State update . . .
Alabama Bill Creates Statewide Trauma System
In order to ensure that patients in Alabama get to the 
closest hospital best suited to treat their injuries, state 
health officials and hospitals backed legislation that 
would establish a statewide trauma system. On June 
7, 2007, Governor Bob Riley (R) signed the bill into 
law. Before this, Alabama had no system outside of the 
Birmingham area for routing and managing trauma 
patients, and an estimated 60% of the state’s trauma 
patients initially went to hospitals without trauma 
care. Under the provisions of the new law, hospitals 
that participate and meet certain criteria will be given a 
classification based on the severity and types of injuries 
they can handle, and the system would direct patients 
to the nearest hospital that can adequately treat their 
injuries.  

Trauma Bill Passes Georgia Legislature
Senate Bill 60, which sets up a trust fund for Georgia’s 
troubled trauma care hospitals, was signed into law 
by Georgia Governor Sonny Perdue (R) on May 
11, 2007. In addition to the trust fund, the measure 
creates a nine-member Georgia Trauma Care Network 
Commission to raise state and federal funds, grants and 
donations, and distribute the money to the state’s trauma 
care hospitals. Representative Larry O’Neal (R-Warner 
Robins), who carried the bill on the House floor, said 
the state’s network of trauma care hospitals needs $85 
million at a minimum.  While Senate Bill 60 does not put 
any money into the trust, other bills that would generate 
funds for the hospitals are under consideration and 
awaiting decisions in the General Assembly. 

In his presentation to the House, O’Neal described 
the deteriorating situation with respect to Georgia’s 
trauma system – a description backed up by the 
Joint Comprehensive State Trauma Services Study 
Committee’s report in January concluding that Georgia 
is in a “trauma care crisis,” as well as by DeKalb Medical 
Center’s announcement last month that it is leaving 
Georgia’s trauma network. He told the House moments 
before it approved Senate Bill 60 on a 158-1 vote that the 
measure “… might be one of the most important pieces 
of legislation … I have ever been involved with in my 
entire life.” He added, “I just commend to you Senate Bill 
60, which is a start. It is vital that we get this commission 
set up.”   

Organization                                                                     state 
Emergency Medicine Physicians OH
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St. Luke’s Hospital IA
UCI Medical Center CA
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