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Permanent Doc Pay Fix Will Come, But When?
Kathleen Ream, Director of  Government Affairs

continued on page 4

On February 2, 2012, President Obama signed payroll tax legislation 
that included a provision canceling the Medicare physician pay cut 
of  27 percent through the end of  the year and replacing it with a pay 
freeze. A growing consensus exists in Washington that a permanent 
fix will feature several years of  legislative payment updates, followed 
by a transition to a new payment system; however, it remains unclear 
when Congress will approve a permanent fix.

If  Congress wants to avert a 32 percent Medicare reimbursement 
cut for physicians that would take effect January 1, 2013, it will have 
to address the issue during a lame-duck session after the upcoming 
presidential and congressional elections. Because the session could 
be politically contentious and include several other important issues 
to address, it is unlikely Congress would tackle a permanent fix then. 
More likely to occur after the presidential election is that Congress 
would again pass a short-term fix canceling the January 1 pay cut. 
That would allow a permanent fix to be included in a larger legislative 
package of  tax and entitlement reform that could be considered by 
a new Congress.

According to some policy experts, there is growing certainty that 
a permanent fix would entail Congress passing yearly payment 
updates until the Centers for Medicare and Medicaid Services can 
test and implement an alternative payment system. Legislation 
eventually passed by Congress most likely will include a phase-in 
period. For example, in May 2011, the American Medical Association 
told the House Energy and Commerce Health Subcommittee that 
the current system should be repealed, followed by a five-year 
period of  legislative updates and then “a transition to an array of  
new payment models designed to enhance care coordination, 
quality, appropriateness and costs.”

During the past year, Congress had two opportunities to advance a 
permanent fix. In the first instance, a fix was considered by the Joint 
Select Committee on Deficit Reduction in 2011, but the committee 
failed to produce an overall budget proposal, and a permanent fix 
died along with it. The second chance came during negotiations 
earlier this year of  a House/Senate conference committee formed 
to extend policy on the “doc fix” as well as a payroll tax holiday and 
unemployment insurance. Conferees could not agree on how to pay 
for a permanent fix, however, instead opting for the 10-month fix that 
the President signed into law.

Rather than wait until 2013, some lawmakers want to get started 
trying to fix the system this year, although most observers believe 
a permanent fix has little chance of  becoming law in 2012 because 
sweeping new policies are not often considered in an election 
year. Later this year, House Republicans are expected to consider 
legislation to reform the system permanently by phasing out the 
current Medicare fee-for-service system. Insiders say the legislation 
would aim to replace the “one-size-fits-all” approach of  the current 
payment system with a new system that is “not quite as top-down 
as what you’ve seen.” The House Ways and Means and Energy and 
Commerce committees are working together on the legislation.

In October 2011, the Medicare Payment Advisory Commission 
recommended Congress scrap the current Medicare reimbursement 
system and pay for the repeal through cuts in pay to specialists 
and other providers. The 10-year recommendation would freeze 
payment levels for primary care doctors over the decade but would 
cut other Part B providers by 5.9 percent for the first three years, 
followed by a freeze.

Representative Allyson Schwartz (D-PA), who has been working 
with Representative Phil Roe (R-TN) on a physician payment reform 
plan, has drafted a proposal in which the sustainable growth rate 
formula would be repealed, followed by a six-year transition in which 
physician payments are modified until a new system is implemented. 
Schwartz recently told reporters that lawmakers will keep trying 
to repeal the current system, and action during the lame-duck 
session is possible, although an already-full agenda may prevent 
consideration of  such a plan. 

Paying for a fix will be problematic. There is agreement between 
Democrats and some Republicans to use unspent funds from the 
wars in Iraq and Afghanistan to help pay for a fix, but House GOP 
leadership has rejected the idea. Without the war funds, finding a 
way to pay for a permanent fix will be daunting. Funding also could 
be found if  the doc fix is included in a larger entitlement reform 
package that includes such provisions such as raising Medicare’s 
eligibility age from 65 to 67.

While some Hill observers say it will take a huge act of  political will 
for Congress to pass a permanent fix, they predict it will happen 
eventually, since the current system is unsustainable and is forcing 
physicians to stop seeing Medicare patients.

State Malpractice Statute Pre-empted When 
Alleging EMTALA Claim 
Finding on March 2, 2012, that a plaintiff’s claim seeking damages 
for a violation of  EMTALA trumps the plaintiff’s failure to comply 
with a state’s medical malpractice pre-suit filing requirements, the 
U.S. District Court for the Southern District of  West Virginia denied 
a hospital summary judgment on the patient’s EMTALA screening 
claim (Cox v. Cabell Huntington Hospital Inc., S.D. W. Va., No. 3:11-
cv-843, 3/2/12).

The Facts
On November 6, 2009, Carl B. Cox presented to the emergency 
department at Cabell Huntington Hospital (CHH) with a severe arm 
fracture and a pain level of  10 on a 1 to 10 scale. Cox alleged he 
was discharged from CHH without being adequately screened or 
stabilized, as is required under EMTALA.

No further information is contained in the decision indicating whether 
Cox suffered a bad outcome after the ED experience in question. In 
response to Cox’s lawsuit, the hospital moved to dismiss, arguing, 
“Plaintiff’s claim is in reality a claim based on negligent medical care, 
and, therefore, Plaintiff must comply with the pre-suit requirements 
of  the West Virginia Medical Professional Liability Act (MPLA).” 
Under the MPLA, malpractice suits in the state must contain a 
screening certificate of  merit by a qualified expert under oath stating 
that the lawsuit has a reasonable basis. Cox stated that he “did not 
plead, and does not intend to pursue, a state malpractice claim; 
therefore, the MPLA requirements do not apply” to his private action 
for violation of  the federal EMTALA statute.

The Ruling
The federal court began its decision affirming that EMTALA is not 
a federal malpractice act. Rather, its intent is to address “patient 
dumping” by requiring hospital EDs a limited duty to “screen all 
patients as any paying patient would be screened and to stabilize any 
emergency condition discovered.” EMTALA also provides a private 
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Washington Watch - continued from page 3 

cause of  action for any person suffering personal harm as a direct 
result of  a participating hospital’s violation of  a requirement. While a 
person is entitled to file a lawsuit against a hospital, the Court noted 
that under the principles of  federalism, “state conditions simply 
cannot be recognized as conditions precedent to the vindication 
of  a federally created right,” in the “absence of  a federal statute’s 
express or implied acceptance of  the state based condition for 
federal liability.”

There are two sections of  EMTALA that incorporate state law. 
The Court found, however, that neither section accepts CHH’s 
proposed “state based condition for federal liability.” The first section 
incorporates state law only as limitations on damages and does 
not incorporate procedural requirements for pursuing an EMTALA 
action. Thus, the Court determined that the section “does not, 
therefore, incorporate the MPLA screening certificate requirement.”

In the second section, EMTALA provides that “only state and local 
laws that directly conflict with the requirements of  EMTALA are 
preempted.” CHH contended, “MPLA does not directly conflict with 
EMTALA, and, therefore, Plaintiff must comply with its [certificate of  
merit] requirements . . . Along with obtaining the certificate, West 
Virginia medical malpractice plaintiffs must, for example, file a notice 
of  claim with all defendant providers, and obey specific time limits at 
various stages of  bringing an action.”  

The Court disagreed with Defendant, holding instead that the West 
Virginia medical malpractice requirements “directly conflict with the 
EMTALA private right of  action and are therefore preempted.” As a 
controlling authority, the federal court drew on the Fourth Circuit’s 
decision in “Power v. Arlington Hosp. Ass’n, 42 F.3d at 856, which 
. . . reasoned that the direct conflict arises because the timing 
requirements in state pre-suit procedures, and the time consumed 
in complying with those procedures, has an adverse effect on 
EMTALA’s statute of  limitations.” Likewise, the federal court pointed 
out that West Virginia’s MPLA contains specific waiting periods, such 
as “[a]t least thirty days prior to the filing of  any medical professional 
liability action against a health care provider, the claimant shall serve 

. . . a notice of  claim on each health care provider the claimant will 
join in litigation.” But, even if  it were to consider “only the screening 
certificate requirement, and not the wait period requirement (as 
Defendant appears to urge), the time involved in obtaining an expert 
and executing a certificate of  merit under oath would also conflict 
with EMTALA through an adverse effect on EMTALA’s statute of  
limitations . . . Thus, the MPLA pre-suit requirements at issue in this 
case are preempted because they directly conflict with EMTALA . . . 
[and] with Plaintiff’s pursuit of  his EMTALA action.” 

Another rationale for determining that the presuit procedural 
requirements are pre-empted was the Court’s finding that the MPLA 
also “directly conflicts with Plaintiff’s EMTALA disparate screening 
claim by imposing additional substantive conditions on his recovery. 
A physician providing a MPLA certificate of  merit has to consider 
whether, and how, a plaintiff’s medical care was below the applicable 
standard of  care.” The requirements for proving an EMTALA 
violation are different from those for proving a medical malpractice 
claim.  The EMTALA screening cause of  action is “not whether the 
screening met the applicable standard of  care, but whether it was 
the same as that provided to other patients in the same facility.” 
Cox’s lawsuit is for a violation of  EMTALA, and since the federal 
law does not require that a plaintiff file a “certificate of  merit,” the 
Court ruled that the “certificate of  merit” requirements in the state 
malpractice statute were preempted when alleging an EMTALA 
violation. The Court denied the hospital its motion to dismiss.

The court’s decision can be accessed at http://ia600809.
us.archive.org/6/items/gov.uscour ts.wvsd.76194/gov.uscour ts.
wvsd.76194.14.0.pdf

EMTALA case synopsis prepared by Terri L. Nally, Principal, 
KAR Associates, Inc.

physician groups and specialty societies to advocate passage 
of  laws forbidding such clauses. The AMA has been against 
this for some time and has a ready-made packet containing 
a suggested template for a bill outlawing such practices. Of  
course, the unintended consequence of  the indemnity clause is 
that the hospital may get its “dirty laundry” aired in public. Once 
groups are placed in this position, it is easy to see how they 
might point the finger at the hospital, bringing up the fact that 
they were understaffed, failed to enact QI measures, etc. These 
clauses are negotiable, and we encourage any groups that find 
themselves up against them to negotiate those clauses out of  
their contracts. 

I would like to thank Dr. David Vega for the fine job he has done 
as our editor for the last four years. He has worked tirelessly: 
keeping deadlines; tracking down authors to keep them on 
deadline; working with staff; and reading, reviewing, and editing 
every single article you read in each edition of  Common Sense. 
He has raised the standard for this publication, and I look forward 
to working with him as a member of  our board of  directors.
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