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MedPAC releases report on reforming
Physician Payment schedule 
by Kathleen Ream, Director of Government Affairs

On March 1, the Medicare Payment Advisory Commission 
(MedPAC) released its report to Congress on the Medicare 
physician reimbursement formula. As expected, the report 
included two alternatives to the current system, known 
as the Sustainable Growth Rate (SGR) formula that has 
been used for the past 10 years to calculate physician 
reimbursements. The report noted that the current SGR 
formula would reduce Medicare physician reimbursements 
by 10% next year and by 40% during the next eight years.

One alternative would “drop the SGR formula approach” 
and “create new incentives for practitioners to provide better 
preventive care to head off more expensive ailments.” The 
second alternative would “apportion physician payments 
on a regional basis tied to the varying costs of treating 
patients from one place to another” and “reward physicians 
who clearly improved their efficiency of care.”

The report also stated that Medicare should:
• Provide physicians with more guidance on whether 

they overuse medical services and more accurately 
calculate prices to eliminate incentives for physicians 
to use unnecessary services;

• Encourage physicians and hospitals to organize into 
groups that are measurable on quality of care and 
efficiency;    

• Establish incentives for physicians and hospitals to 
work together to improve the efficiency of treatment;

• Establish incentives for primary care physicians to 
provide more preventive and coordinated care;

• Conduct research to compare the effectiveness of 
different treatments for specific conditions; and

• Encourage younger physicians to establish geriatric 
practices. 

MedPAC remained divided on whether Medicare should 
continue to use a target level to calculate physician 
reimbursements, but said in its report that any target level 
should apply to all health care providers in Medicare, not 
only physicians.

Some lawmakers expressed disappointment in the 
report and criticized MedPAC for not making a clear 
recommendation. At a House Energy and Commerce 
Health Subcommittee hearing, Representative Anna 
Eshoo (D-CA) said, “You haven’t provided Congress any 
recommendations,” adding, “There’s hardly any meat on 
the bone. You’ve got to go back to the drawing boards.” 
And Representative Diana DeGette (D-CO) said, “I think we 
should disband this commission and get a new one, or send 
this [report] back with instructions that they come up with 
a recommendation.” Subcommittee Chair Frank Pallone 
(D-NJ) maintained that overhauling the SGR formula was 
a priority for the 110th Congress and said, “The goal is to 
try to do some kind of permanent fix and not continue with 
these annual end-of-the-year changes.” He added, “We 
want to make an effort to do something, if possible, this 
year, certainly within this session of Congress.”

In countering the remarks of members of the Energy and 
Commerce Subcommittee, House Ways and Means Health 
Subcommittee Chair Pete Stark (D-CA) said that members 
of his panel were just as likely to be divided on the issue as 
MedPAC members. And MedPAC Chair Glenn Hackbarth 
said, “The complexity of the issues makes it difficult to 
recommend any option with confidence.”

Although MedCAP is nonpartisan, its report gives 
Democrats a road map for where they might find money 
to pay for their health care priorities, such as expanding a 
program that offers health insurance to poor children and 
finding a way to avoid the 10% payment cut to doctors 
scheduled for next year. With respect to MedPAC’s 
recommendation to cut reimbursements to the private 
insurance component of Medicare, known as Medicare 
Advantage, Pallone agreed and said he wants to steer 
those overpayments into other health programs. Senate 
Finance Committee Chair Max Baucus (D-MT) said that 
he also would look at payments to private insurers for 
possible savings.

CMS Advises MedPAC of Medicare Physician Pay 
Reduction 
In a letter to MedPAC, the Centers for Medicare & 
Medicaid Services (CMS) said that, unless Congress 
intervenes, physician payment under Medicare’s pay 
formula will be reduced 9.9% in 2008. In 2006, Congress 
erased a scheduled 5% cut for physicians for 2007, but 
directed that the increase not be reflected in the conversion 
factor used to set doctor payment, making future fixes 
more expensive. 

After a slowdown in Medicare physician spending a 
decade ago, CMS said that Medicare physician volume 
growth and service intensity is “once again experiencing 
significant growth.” The letter continued, “Over the 
past several years, we have sought out the stakeholder 
community, particularly physicians, to review these trends 
to better understand the factors driving the significant rate 
of growth. To date, we have not been able to come to a 
conclusion as to the causes of this sustained increase.”

CMS added that it has launched several demonstration 
projects to test new physician payment methodologies that 
link payment to quality and efficiency, but “it is too early 
to conclude that any specific approaches are ready for 
implementation as a national policy.” CMS told MedPAC, 
“While these initiatives show promise, they are in their 
infancy and need further refinement and analysis before 
they would be appropriate for widespread adoption and 
use in the Medicare physician payment system.”

New DAWN Report on Drug‑Related ED Visits
The Department of Health and Human Services’ Substance 
Abuse and Mental Health Services Administration 
(SAMHSA) has issued the 2005 Drug Abuse Warning 
Network (DAWN) report. According to this latest report, 
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ED visits arising from non-medical use of prescription and
over-the-counter drugs rose 21% between 2004 and 2005. 
In 2004, the number of such visits was 495,732, whereas in 
2005 the number was 598,452.

Visits related to cocaine, which leads all illicit drugs, totaled 
448,481. In addition, visits involving the use of methadone 
were up 29%, those involving the use of prescription pain 
relievers were up 24% and those involving anti-anxiety 
medications were up 19%.

Other data in the DAWN report show that, out of a total of 
108 million ED visits to U.S. hospitals in 2005, 1.4 million 
were drug-related. While 31% of the drug-related ED visits 
involved illicit drugs, 27% involved pharmaceuticals. 
In commenting on the report, SAMHSA Administrator 
Terry Cline said that ED visits provide an opportunity to 
intervene with drug users and refer them to counseling or 
other help.

EMTALA:  Court Finds Potential Liability For Hospital 
That Transferred Newborn
According to a federal court ruling, a baby born in a hospital 
operating room, who quickly developed emergency 
conditions and was allegedly transferred without being 
stabilized, is covered by EMTALA. The U.S. District Court 
for the District of Puerto Rico ruled in Lima-Rivera v. UHS of 
Puerto Rico, Inc. that the baby born to Iraida Lima-Rivera at 
Hospital San Pablo del Este (HSPE) “came to” the hospital 
within the meaning of EMTALA’s provisions when he was 
born in the operating room. The court refused to dismiss 
Lima-Rivera’s claims against HSPE because the allegations 
were sufficient to preclude summary dismissal.

In finding EMTALA potentially applied to the newborn, 
who ultimately died following transfer to another 
hospital, the court rejected HSPE’s claims that the law 
does not apply to patients, like Lima-Rivera’s baby, who 
are admitted as inpatients. The court cited a 1999 federal 
appeals court ruling that found EMTALA applies to more 
than just hospital emergency departments. The court, citing 
Lopez-Soto v. Hawayek, 175 F.3d 170 (1st Cir. 1999), said 
“emergency room arrival is not a prerequisite to liability 
under EMTALA’s stabilization and transfer provisions,” 
which “are not limited to patients who initially arrive at the 
emergency room.”

The court also rejected the hospital’s claim that a 2003 
regulation issued by the Centers for Medicare & Medicaid 
Services (CMS) precluded imposition of EMTALA liability 
with respect to the period after patients are admitted to a 
hospital. Although CMS clarified in 42 C.F.R §489.24(d)(2)(i) 
that EMTALA ceases to apply when an individual is 
admitted as an inpatient, that regulation is an interpretive 
rule that lacked “the force and effect of law” and was not 
accorded any weight in a private lawsuit under the act. 
Even if the regulation were accorded any weight, the court 
continued, it was not in effect when the alleged EMTALA 
violations occurred. CMS published the rule in September 
2003, but the alleged violations of EMTALA’s stabilization 
and transfer provisions occurred four months earlier in 
May 2003.

Having determined that the allegations were sufficient to 
allow the court to have jurisdiction over Lima-Rivera’s 
lawsuit, the court went on to consider whether the 

allegations were also sufficient to survive a motion to 
dismiss. In ruling the dismissal motion premature, the 
court related that the complaint alleged HSPE was a 
provider of hospital and emergency medical services 
covered by Medicare, that the newborn arrived at HSPE 
“seeking treatment when he was birthed in the operating 
room after a cesarean section,” and the baby presented at 
the nursery with “tachypnea and evidence of hypotonia, 
which are medically considered critical conditions.”

The plaintiffs also alleged that the hospital medical staff 
took no action at that time, that the baby subsequently 
developed upper gastrointestinal bleeding and vomited 
blood, that the baby was transferred to HSPE’s intensive 
care unit, and that the baby was later transferred, despite 
his unstable condition, to Hospital Interamericano de 
Medicina Avanzada, where he died two days later. The 
court’s decision is available at http://op.bna.com/hl.nsf/
r?Open=psts-6yzqnh.

What’s happening in the states . . .

Tennessee Medical Malpractice Bill Postponed
A medical liability reform bill introduced in Tennessee this 
legislative session was – for the second time – postponed 
in the Senate Judiciary Committee, raising concerns 
from supporters that it could be killed for the sixth time. 
The legislation calls for a $250,000 cap on noneconomic 
damages, precertification of cases and a sliding scale for 
attorney fees based on a case’s settlement or judgment 
amount.

Russ Miller, senior vice president of the Tennessee Medical 
Association – a major supporter of the bill – said that, 
while the stall is more encouraging than a disposal, the 
postponement worries him. “We’ve been debating the need 
for reformation of the laws concerning medical liability for 
five years now and the situation is not improving,” Miller 
said. Opponents of the bill, including the Tennessee Trial 
Lawyers Association, dispute supporters’ position that 
the bill is needed, in particular their claim that doctors 
are leaving the state due to rising malpractice insurance 
premiums. 

Similar legislation has been introduced in Tennessee for 
the past five years, but it has never reached the floor. Last 
session it was killed by a three-to-two vote in the same 
committee.

Louisiana Supreme Court Voids Raising State’s Medical 
Malpractice Cap
The Louisiana Supreme Court has vacated an appeals 
court ruling that the state’s $500,000 cap on damages in 
medical malpractice lawsuits is unconstitutional and must 
be increased to $1.6 million or $1.7 million. In its September 
2006 decision, the 3rd Circuit Court of Appeals had ruled 
that the $500,000 cap, established in 1975, is valued today 
at about $146,435 and does not adequately compensate 
patients who experience malpractice. In addition to 
vacating the decision, the Supreme Court returned two 
related lawsuits to the appeals court for reconsideration 
because of procedural issues. Sue Chopin, a spokesperson 
for the Louisiana Medical Mutual Insurance Company, 
praised the Supreme Court decision, which she said 
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