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iOM review of Nation’s gME System requested
Kathleen Ream, Director of  Government Affairs

continued on page 4

seven senators — michael Bennet (d-co), Jeff Bingaman (d-
nm), michael crapo (r-id), charles grassley (r-ia), Jon Kyl (r-
aZ), mark udall (d-co) and Tom udall (d-nm) — have asked the 
institute of  medicine (iom) to do a thorough review of  the nation’s 
system of  graduate medical education (gme) that funds medical 
residencies. The request is an indication of  congress’ interest in 
shaping the future of  the physician corps as the Patient Protection 
and Affordable Care Act is implemented with its emphasis on 
coordinated and primary care.

in their letter to the iom, the senators said they would like to see an 
independent review of  the governance and financing of  the gme 
system, including inequities in funding across states based on their 
needs and capacity. They wrote, “we believe our gme system is 
under increasing stress and the projections for our health care 
workforce are of  significant concern. There is growing concern that 
the united states is failing to adequately match medical training with 
our medical needs on a national level.”

ever since the medicare payment advisory commission made 
recommendations in 2010 on how training could be improved 
to upgrade the nation’s physician corps, gme, with respect to 
its funding and the training of  doctors, has been under scrutiny. 
commissioners have raised questions about whether the current 
education of  doctors is effective at producing physicians who focus 
on information technology, integrated care and other approaches 
needed for changes in the health care delivery system. This year 
gme came under scrutiny again when president obama, in his 2012 
budget proposal, eliminated the children’s hospital gme program. 
The program, which provides funds to 56 children’s hospitals 
across the nation and trains pediatricians, as well as pediatric 
subspecialists, was spared in the 2012 omnibus spending bill (h.r. 
2055), but the association of  american medical colleges has 
appealed to lawmakers to avoid further cuts to training.

in september 2011, the Josiah macy Jr. foundation issued a report 
stating that a “compelling case” is made for changes in how training 
is conducted. it continued, “changes in demographics and disease 
patterns and increasing health disparities create new health care 
needs, requiring new approaches to physician education that 
emphasize collaboration, communication, and transitions in care.” in 
its conclusion, the report said, “The public expects the gme system 
to produce a physician workforce of  sufficient size, specialty mix, 
and skill to meet society’s needs. many observers from both public 
and professional vantage points feel it is currently falling short in 
each of  these dimensions.”

in echoing that conclusion, the senators said in their letter to 
iom, “it is time to redesign health care workforce education and 
training in a manner that improves access to and delivery of  health 
care services and enables the future generation of  health care 
professionals to actively participate in creating high-quality, lower-
cost health care.”  They also stated they wanted an analysis of  
areas including accreditation, reimbursement policy and the care of  
the underserved, and they would like to see recommendations from 
iom by the third quarter of  2012.

hhS issues guidance for Medical Surges
early in January, the department of  health and human services 
(hhs) released a planning tool to guide hospitals and health 

systems in preparing for medical surges that could result from a 
bioterror attack, natural disaster or other public health emergency. 
The guidance spells out eight medical surge capability areas: health 
care system preparedness, health care system recovery, emergency 
operations coordination, fatality management, information sharing, 
responder safety and health, and volunteer management. Those 
eight capability areas are part of  a set of  15 that hhs and the 
centers for disease control and prevention included in a broader 
report detailing national standards for state and local public health 
preparedness planning that was released in march 2011.

in addition to helping hospitals, health systems and their public 
health partners prepare for disaster, the release of  the guidance had 
another purpose, i.e., to introduce the new hospital preparedness 
program and public health emergency preparedness cooperative 
agreement that will take effect in July. The agreement annually funds 
$350 million to states, four municipalities and eight u.s. territories to 
build and strengthen their surge response capabilities.

other federal agencies such as the federal emergency management 
agency (fema) were involved in developing this surge capability 
guidance. various health groups such as the american hospital 
association, the association of  states and Territorial healthcare 
officials and the national association of  county and city health 
officials also provided input.

Based on fema preparedness methods and aligned with presidential 
policy directive 8 of  march 30, 2011, which ordered federal agencies 
to develop a national preparedness goal, the guidance is designed 
to help health facilities and systems identify preparedness gaps, set 
priorities and develop plans for building and sustaining their specific 
capabilities. The guidance also includes a six step planning model 
that is not intended as a prescriptive method, but as a series of  
suggested activities.

The hhs guidance is available at http://www.phe.gov/preparedness/
planning/hpp/reports/documents/capabilities.pdf.

Claim of improper Motive for Failing to Screen 
dismissed
finding insufficient alleged facts to demonstrate that a hospital 
violated emTala screening and stabilization, on november 3, 2011, 
the u.s. district court for the eastern district of  michigan dismissed 
the claims of  the estate of  a man who committed suicide fewer than 
three days after being discharged from the hospital emergency 
department subsequent to an earlier overdose (estate of  lacko v. 
mercy hospital, e.d. mich., no. 2:11cv12361, 11/3/11).

the Facts
police officers found michael shane lacko in a park saying that he 
had no place to sleep, was recently homeless, his ex-wife was not 
letting him see his son, and he was depressed. he told police he 
“was thinking about getting a hose and ending it all tonight.”  police 
relayed this information to mercy hospital’s emergency department, 
where they brought lacko at 2:07am on June 28, 2009. lacko told 
ed staff that he purposefully overdosed by taking, about 13 hours 
earlier, an unknown amount of  methadone for tooth pain and that he 
had a history of  psychiatric illness, including depression and bipolar 
disorder. lacko’s admitting diagnosis was depression.
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although no specific mental health examination is documented 
as having been conducted, the initial ed report indicates that at 
admission lacko was alert, his chief  complaint was nausea, 
and that he was ”kicked out of  house. sleeping at van on the 
lake, brought in by police. he is not suicidal at this time.”  on the 
admission fact sheet lacko was listed as disabled and on medicaid 
of  michigan. lacko was given Zofran for nausea and ativan because 
lacko was “somewhat agitated and wanted something to help him 
sleep.” a drug test was performed using lacko’s blood and urine, 
although neither of  these tests were used to determine the amount 
of  methadone in lacko’s system. when lacko suffered respiratory 
arrest a couple hours later, he was given iv narcan to which he 
responded well. he awoke, “became verbal, and his respiration 
returned back to normal.” lacko was diagnosed with a narcotic 
overdose, and the ed plan was to “watch patient for a period of  time 
and then medically clear to home.”

discharged on June 28, 2009, at about 8:57am after eating breakfast, 
lacko was given a standard form of  “patient education materials” for 
an intentional overdose. The discharge instructions state, “if  you are 
being discharged home, you must stay with a responsible adult until 
you are evaluated by a psychiatrist.  if  you are being discharged for 
immediate evaluation at a psychiatric hospital or clinic on a voluntary 
basis, you must go directly there in the company of  a responsible 
adult.” no responsible adult accompanied lacko out of  the hospital 
or to the crisis intervention center. lacko was also advised to follow 
up with dr. dominic Kiomento, md, in 2 to 4 days.

lacko’s body was found in his van at 11:27pm on June 30, 2009, 
two and a half  days after he was released from the ed. The cause 
of  lacko’s death was determined to be methadone intoxication 
associated with bilateral pneumonia. lacko’s estate filed suit 
against mercy hospital alleging that the defendant violated emTala 
and that the defendant committed medical malpractice. defendant 
mercy hospital filed a motion to dismiss, arguing that plaintiff failed 
to state a cause of  action. 

the ruling
1. appropriate Medical Screening
lacko’s estate claimed that the hospital “failed to provide appropriate 
medical screening, as required by emTala.” defendant countered, 
arguing that it “performed an appropriate medical screening 
because lacko received the same treatment as any other paying 
patient would have received and that the estate failed to properly 
allege an improper motive.” The court noted that the test for an 
“appropriate” screening “is not meant to require the best possible 
medical procedure, but only those procedures that the hospital would 
normally conduct on any other paying patient…without knowing 
what defendant’s standard procedures are in a case where a patient 
presents with depression, nausea, and has intentionally overdosed 
on a narcotic,” the court determined that “dismissal of  plaintiff’s 
claim that defendant failed to provide lacko with an appropriate 
screening by its own standards is not proper at this time.”  

But acknowledging another prong of  the “appropriate medical 
screening” requirement, the court noted that to properly state 
a claim under emTala for inappropriate medical screening, a 
plaintiff must satisfy both prongs.  The second prong requires 
that the plaintiff allege an improper motive. while plaintiff alleged 
that lacko received disparate treatment, the court found that no 
factual allegations were offered that “lacko’s treatment would have 
been different had lacko not been on medicaid…[plaintiff] simply 
failed to allege that defendant had any improper motive…The only 
indication that lacko was given disparate treatment is plaintiff’s bare 
allegation.” Thus finding that lacko’s estate alleged, but did not 
show, that mercy hospital had an improper motive, the court granted 
defendant’s motion to dismiss plaintiff’s claim for inappropriate 
medical screening.

2. Stabilizing an Emergency Medical Condition
plaintiff claimed that “being acutely suicidal constitutes an 
‘emergency medical condition’ within the definition of  emTala 
and that defendant…failed to stabilize lacko’s emergency medical 
condition.”  mercy hospital asserted that “it did not determine that 
lacko had an emergency medical condition, so the stabilization 
requirement is not applicable.  alternatively, defendant argues that 
if  an emergency condition did exist, that lacko was stabilized before 
being released, in compliance with emTala.”

The court found that “to the extent plaintiff argues that defendant 
was negligent in failing to recognize that lacko had an emergency 
medical condition, such an allegation does not fall under emTala 
and is reserved for state malpractice law.  in the complaint, 
plaintiff alleges that an emergency condition existed but falls 
short of  alleging that defendant knew or determined lacko had 
an emergency condition.”  The court granted mercy hospital’s 
motion to dismiss the stabilization claim because when “defendant 
did not determine lacko had an emergency medical condition, the 
stabilization requirement does not apply.”

3. State Law Medical Malpractice Claims
mercy hospital asserted that the “medical malpractice claims should 
be dismissed for lack of  subject matter jurisdiction if  this court 
dismisses the emTala claims.”  while a federal district court may 
retain supplemental jurisdiction over state law claims after dismissal 
of  the federal claims, this court declined to retain supplemental 
jurisdiction over the state law medical malpractice claims, and 
dismissed plaintiff’s state law medical malpractice claims without 
prejudice for lack of  subject matter jurisdiction.

EMTALA case synopsis prepared by Terri L. Nally, Principal, 
KAR Associates, Inc.

to give an award to the hospital administrator of  the year as 
nominated by our members. This would be publicized locally 
as well as in the newsletter of  the organizations in which that 
administrator belongs which also gets our name out there and 
promotes better relationships with those groups. 

one more thing; after being the longest serving editor of  
Common Sense, dr. david vega is moving on and dr. andy 
walker will be assuming the duties of  Common Sense editor 
over the coming months. david has done a fine job as editor and 
has agreed to mentor andy so the transition is smooth and the 
quality of  our newsletter is consistent. 

i intend to keep my promises of  being focused on the practicing 
emergency medicine specialist, forging new alliances with 
the other groups with whom we work, increasing our name 
recognition, augmenting and improving our educational 
offerings and providing quality international meetings. clearly, 
there is much to do; i need all of  you to become involved in 
some way, be it serving as an active participant on a committee, 
attending our conferences and events, or providing ideas and 
feedback. we need all of  your expertise in order to go from a 
very good organization to a great one!
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