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MedPAC to Recommend Broad Disclosure of 
Industry’s Financial Ties to Doctors
Kathleen Ream 
Director of Government Affairs
In its report to Congress in March 2009, the Medicare Payment Advi-
sory Commission (MedPAC) will recommend that drug and medical 
device makers, as well as hospitals, be required to publicly report 
details about their financial relationships with doctors and other 
healthcare providers and groups. On November 6, 2008, the com-
missioners approved a package of five such disclosure and report-
ing recommendations that are intended to discourage inappropriate 
deals among healthcare institutions, companies and practitioners. 
Another intent is for researchers to use the publicly reported infor-
mation to study how financial ties among healthcare providers affect 
practice patterns.

MedPAC Chair, Glenn Hackbarth, said the recommendations were 
aimed at transparency, not condemnation, of financial arrangements 
in the healthcare industry. He added that if all financial links were 
inappropriate, MedPAC would urge their elimination.

While state disclosure laws have centered on drug company payments 
in the form of cash, food and gifts to doctors, MedPAC’s recommen-
dations go far beyond that. The first of the five recommendations the 
panel adopted calls for broad disclosure of payments that drug and 
device manufacturers make to doctors, pharmacists, health plans, 
organizations that sponsor continuing medical education, hospitals 
and medical schools, patient organizations and professional orga-
nizations. The second recommendation urges Congress to direct 
the Department of Health and Human Services (HHS) Secretary to 
report that information on a public website searchable by manufac-
turer, doctor name, type of payment and other factors.

The third recommendation addresses the free drug samples drug 
companies widely distribute to doctors, a tactic critics say leads to 
unjustified prescribing of costly brand-name drugs. It urges Con-
gress to require drug manufacturers and distributors to report to the 
HHS Secretary specific information about free drug samples given 
to physicians and physician groups. MedPAC did not recommend 
that a value on the free samples be reported or that the data be 
reported publicly, but it did recommend that the data be made avail-
able to researchers to study the impact of samples on prescribing 
decisions.

The last two recommendations deal with financial relationships 
between hospitals and doctors, and concerns that giving doctors 
an ownership stake in hospitals can lead to inappropriate referrals 
to the facility. Recommendation four calls on Congress to require 
hospitals and other entities that bill the Medicare program to annu-
ally report specific data on physician ownership in their businesses, 
except where the businesses are publicly traded organizations and 
to post the data on a public website. The fifth recommendation urges 
Congress to require that HHS submit a report on “the types and 
prevalence of the financial relationships between hospitals and phy-
sicians.”

While MedPAC’s recommendations and possible design features for 
a public disclosure law have manufacturers reporting on a host of 
financial relationships ranging from consultant payments to medi-
cal education grants, rebates and discounts given to health plans 
and pharmacy benefit managers were considered proprietary data 
not to be included for competitive reasons. MedPAC Commissioner, 
Thomas Dean, disagreed and called the omission “unfortunate.” 
Also, a number of commissioners emphasized that financial ties be-

tween doctors and drug and device companies can improve health-
care by promoting product development, for example, and that these 
beneficial links should not be discouraged by a disclosure law.

EMTALA Screening Examination Case Proceeds in Virginia
On September 5, 2008, the U.S. District Court for the Western Dis-
trict of Virginia denied defendant Danville Regional Medical Center 
of Virginia LLC’s (DRMC) motion to dismiss a lawsuit claiming the 
hospital violated EMTALA by not providing an appropriate medical 
screening examination for plaintiff, who suffered a heart attack and 
a stroke at DRMC after being left untreated in the hospital’s emer-
gency department for more than 11 hours. (Scruggs v. Danville Re-
gional Medical Center of Virginia LLC, W.D. Va., No. 4:08CV00005, 
9/5/08). 

The Facts
On September 3, 2006, Everett Wayne Scruggs (plaintiff) arrived 
at the DRMC ED complaining of “prolonged dry heaves over the 
past two days.” An ED registered nurse conducted a triage screen-
ing examination, prioritized Scruggs as a “non-urgent” patient, but 
did not include in the triage report Scruggs’s “diabetic ketoacidosis 
condition or his history of diabetes.”

Approximately 11.5 hours after the plaintiff arrived at DRMC’s ED, 
Dr. Ramon Gomez took a medical history and performed a medical 
examination, after which Gomez ordered intravenous fluids, oxygen, 
cardiac monitor, cardiac labs and a blood sugar test. Nearly 40 min-
utes later, a nurse found plaintiff “unresponsive and in cardiac and 
respiratory arrest.” Plaintiff was successfully resuscitated with his 
cardiac status improving within 15 minutes. Plaintiff “was treated at 
DRMC until September 18, 2006, and was never transferred to an-
other facility.” 

Seventeen months later in February 2008, plaintiff filed suit alleg-
ing an EMTALA violation that DRMC failed to provide an appropri-
ate and prompt medical screening examination (MSE). Defendant 
moved to dismiss arguing that the complaint fails to set forth facts 
as required under EMTALA. Plaintiff responded that triaging alone is 
not equivalent to an appropriate MSE. Defendant replied by assert-
ing that the claim is one for “negligent triage and that EMTALA is not 
a substitute for state law medical negligence claims.”

The Ruling
The district court found that triage is not equivalent to an EMTA-
LA-required MSE, because triage “merely determines the order by 
which patients are seen in the emergency department.” “Plaintiff 
clearly has outlined a claim within the realm of EMTALA,” the court 
continued, “by asserting he did not receive an ‘adequate’ medical 
screening examination based on the eleven and one-half hour time 
period prior to receiving medical treatment. This is clearly more than 
a claim for negligent triage as proposed by Defendant at oral argu-
ment.”

For these reasons, the court determined that the plaintiff’s claim was 
sufficient under EMTALA and that the defendant’s motion to dismiss 
was denied. 

The opinion can be obtained at http://www.vawd.uscourts.gov/opin-
ions/kiser/8-5memoopinion.pdf

continued on page 23
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MedPAC to Recommend Broad Disclosure of Industry’s Financial Ties to Doctors - continued from page 10

Déjà vu: Eye Injury Case in Louisiana 
The November/December issue of Common Sense had an article 
titled “EMTALA Eye Injury Case Dismissed by Federal District Court” 
(see page 6). The article described an EMTALA case with an inter-
esting procedural history, which in sum is the following: 

On August 3, 2007, Vincent Smithson brought suit in the federal 
district court for the Eastern District of Louisiana against NorthShore 
Regional Medical Center, Inc. and NorthShore Regional Medical 
Center, LLC (known collectively as “NorthShore”) for alleged viola-
tions of EMTALA, that NorthShore improperly transferred Smithson, 
an uninsured patient, before stabilizing his eye injury. On July 30, 
2008, the court denied defendant and plaintiff cross-motions for 
summary judgment, and in so doing returned the case for a jury trial. 
On August 4-6, 2008, the court held a jury trial, where at the close of 
Smithson’s evidence, the court denied as a matter of law plaintiff’s 
motion for judgment. The jury found that defendant did not violate 
EMTALA, and the claim was dismissed. 

In the latest turn on this case, plaintiff moved for judgment as a 
matter of law, or in the alternative, for a new trial to overturn the jury 
verdict. On October 10, 2008, the federal district court for the East-
ern District of Louisiana denied both of Smithson’s motions (Smith-
son v. Tenet Health System Hospitals Inc., E.D. La., No. 07-3953, 
10/10/08).

The Facts
On August 4, 2005, at about 7:15a.m., Smithson arrived at the 
NorthShore ED, complaining that a foreign object had entered his 
left eye while using a weed eater just 15 minutes earlier on the lawn 
of NorthShore Regional Medical Center. He was seen immediately 
by the ED physician, who diagnosed an “open globe injury.” Within 
five minutes of seeing the patient, the ED physician consulted the 
on-call ophthalmologist via telephone, who ordered a CAT scan to 
determine if a foreign body was in Smithson’s globe. After the CAT 
scan, at around 9:45a.m., the ED physician phoned the ophthal-
mologist with the results. The ophthalmologist said to prepare the 
preoperative lab work as he would be in for surgery around noon. 
Upon arrival, the ophthalmologist told plaintiff he needed surgery 
for urgent repair, but around 2:30p.m., Smithson was transferred 
via ambulance to the Medical Center of Louisiana at New Orleans 
(Charity Hospital). 

On the transfer form, Smithson was certified as “stable for transfer.” 
Smithson arrived at Charity Hospital at 4:55p.m. and waited in the 
ED until 7:30p.m. before being examined. He underwent surgery 
at 10:30p.m. The court documents indicate that the “next morning, 
the doctors detected an infection in Smithson’s eye, and three days 
later, his eye was removed.”

The Ruling
The court noted that plaintiff asserted that the jury verdict went 
against the great weight of the evidence, which he contended es-
tablished NorthShore was in violation of the relevant EMTALA provi-
sion providing that “a hospital must provide an appropriate medical 
screening examination within the capabilities of the hospital’s emer-
gency department.” The district court noted that this EMTALA pro-
vision is interpreted as requiring the screening to be “performed 
equitably in comparison to other patients with similar symptoms.” 
After reviewing the evidence, the court determined that “there is 
ample evidence to support the jury’s finding that the hospital did not 
screen the plaintiff disparately and thus did not violate the screening 
requirement of EMTALA.”

Plaintiff also argued that the great weight of the evidence established 
that he was not provided stabilizing treatment before his transfer. 
Finding that the jury was presented with contradictory evidence with 
regard to plaintiff’s stability and to transfer of plaintiff, the court de-
termined that the jury’s verdict was not against the great weight of 
the evidence. Moreover, since the jury found that NorthShore did 
not violate EMTALA, the court would not consider plaintiff’s causa-
tion issue, nor would it find any evidence of comparative fault as not 
prejudicial. For these reasons, the federal district court for the East-
ern District of Louisiana, denied Smithson’s motion for judgment as 
a matter of law or, alternatively, as a motion for a new trial. 

The October 10, 2008, opinion can be accessed at http://op.bna.
com/hl.nsf/r?Open=mapi-7kgpex.

Recovery in EMTALA Screening Claim Not Bound by California 
Damages Cap 
On October 10, 2008, the U.S. District Court for the Eastern District 
of California determined that the $250,000 non-economic damages 
limitation of the California Medical Injury Compensation Reform Act 
(MICRA) does not apply to a claim alleging violations of the Emer-
gency Medical Treatment and Active Labor Act’s (EMTALA) screen-
ing provision (Romar v. Fresno Community Hospital and Medical 
Center, E.D. Cal., No. 1:03-cv-6668, 10/10/08).

The Facts
Minor Christina Romar made three presentations to Fresno Commu-
nity Hospital and Medical Center’s (FCH) ED in December 2002. She 
is suing FCH claiming that she was disparately screened in violation 
of EMTALA. EMTALA imposes a duty on a hospital to provide a pa-
tient with an “appropriate medical screening” designed to determine 
if an emergency medical condition exists. A hospital meets its obli-
gation when it “provides a patient with an examination comparable 
to the one offered to other patients presenting similar symptoms.” 
Plaintiff identified 30 individuals she contended presented to FCH 
with the same key symptoms that she herself had. Plaintiff stated 
that each of the 30 patients received a superior screening in that 
they each received various diagnostic tests, but she received none. 
Since plaintiff did not receive FCH’s “standard screening,” Romar 
argued that she was disparately screened. 

The test determining whether a plaintiff may recover for a disparate 
screening “is whether the challenged procedure was identical to 
that provided [to] similarly situated patients as opposed to wheth-
er the procedure was adequate as judged by the medical profes-
sion.” EMTALA and MICRA have damages provisions: In EMTALA, 
“Congress explicitly directed federal courts to look to state law… to 
determine both the type and amount of damages available, which 
may include medical malpractice damages caps.” And the California 
law has a damages cap on non-economic damages of $250,000 for 
claims constituting “professional negligence.” At issue is a cause 
of action asserted against a healthcare provider on a legal theory 
other than medical malpractice (e.g., an EMTALA screening claim), 
and the courts determine whether it is nevertheless based on the 
‘professional negligence’ of the healthcare provider so as to trigger 
MICRA.

The Ruling
The parties did not dispute that screening is a professional medical 
service, or that the provision of a medical screening is within the 
scope of services for which FCH is licensed. However, the court 
found that a “disparate screening claim is not a negligence claim 
because it is based on disparate treatment and does not involve the 

continued on page 26
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A Case of Ascending Paralysis: the Signs and Symptoms of Tick Paralysis - continued from page 22

The tick should be grasped with blunt, angled forceps as close as 
possible to the skin and to the embedded mouthparts (hypostome). 
Wearing protective gloves, slowly pull the organism straight outward 
with a gentle and steady traction, without twisting its body. Do not 
burst the tick. The hypostome is usually deeply and firmly embedded 
and should be removed surgically should it come detached. Antisep-
tic solution is then applied to the wound, and the recovered tick and 
severed mouthparts may be preserved in 75% ethanol for identifica-
tion. The patient should be instructed to return in the event of addi-
tional illness and educated on protective measures against ticks. 
The symptoms of TP, at least those caused by North American spe-
cies, typically resolve rapidly following removal of all ticks from the 
patient. Improvement in the condition of the patient subsequent to 
tick removal is confirmatory for the diagnosis. Species found in some 
other parts of the world, notably Ixodes holocyclus of Australia, pro-
duce a very potent neurotoxin and symptoms may not subside as 
quickly, even worsening after removal5. The prognosis depends on 
clinical presentation prior to removal. If all ticks were removed prior 
to the onset of bulbar weakness, the patient often makes a full recov-
ery within the first 24 hours. However, if onset of bulbar symptoms 
occurs during continued feeding, the likelihood of fatal respiratory 
paralysis increases to 10%. Therefore, prompt of diagnosis and tick 

removal are paramount1,5,7,8. 

Because ticks are both vectors and reservoirs for various infectious 
diseases, it is important to educate the patient about this added risk 
for possible concurrent illnesses. Table 1 displays the geographical 
location and infectious diseases associated with North American 
tick species which are also known to cause TP1,8,11,12.

The list of differential diagnoses for ascending flaccid paralysis and 
acute ataxia is extensive: 1) neuropathies such as Guillain-Barre 
syndrome, diptheric polyneuropathy, porphyrias and meningoradic-
ulopathies, 2) neuromuscular junction disorders such as botulism 
and myasthenia gravis, 3) myopathies due to electrolyte imbal-
ance such as hypokalemia, hypophosphatemia, hypomagnesemia, 
4) heavy metal intoxication, 5) spinal cord disease and 6) various 
CNS disorders such as rabies and poliomyelitis1,5,8,13. In addition to 
the previously described symptoms of TP and the recent history of 
exposure to rural tick-inhabited areas, there are other distinguishing 
clinical features of tick paralysis. Neurophysiological studies reveal 
diminished compound muscle action potential (CMAP) amplitudes, 
normal nerve conduction velocities and normal response to repeti-
tive stimulation. There are normal CSF findings and but an absence 
of response to cholinergic drugs. Table 2 compares several of the 
major differential diagnoses with hallmarks of TP1,5,6,13. 

continued on page 27

professional medical standard of care/how a reasonable hospital in 
FCH’s position would act.” Furthermore, the court reasoned that the 
MICRA cap has been applied to conduct that may not necessarily 
be viewed as traditional medical malpractice, but since “the profes-
sional standard of care is not incorporated into the duty to provide 
materially similar screenings, the professional standard of care is 
not inextricably intertwined.” 
“If anything,” wrote the court, “disparate screening may be a ‘mal-
practice’ action brought on a… ‘non-negligence theory,’ which is out-
side ‘the ambit of [MICRA].’ Because FCH has not sufficiently shown 
in this case that plaintiff’s EMTALA disparate screen ing claim is 
one ‘based on professional negligence,’ the MICRA damages cap 
does not apply.” This California federal district court did recognize 
that other federal cases that applied other states’ damages caps 
(e.g., Michigan, Indiana, Virginia) “are distinguishable… [and the] 
malpractice damages cap are all broader in scope than MICRA.” 
The opinion for the Romar case is available at http://op.bna.com/
hl.nsf/r?Open=mapi-7klqr4.

MedPAC to Recommend Broad Disclosure of Industry’s  
Financial Ties to Doctors - continued from page 23 

#2 Don’t panic in times of financial trouble.
Warren Buffet, one of the most well known investors of our time said, 
“When everyone is greedy, be fearful… When everyone is fearful, be 
greedy.” Investing should be a long-term process; contribute to your 
savings and retirement continually throughout your career. Don’t try 
to “time” the market – even professional fund managers have not 
been successful trying. 

#1 ENJOY YOURSELF!
Life isn’t all about making money. Make su  re you enjoy your money 
and have fun. Make time for family, friends and yourself. Don’t worry 
too much over the state of the current financial markets; we’re in it 
for the long run! Take a look at your personal finances, and make 
sure you are financially sound. Don’t worry, last week I bankrupted 
my dad with four houses on Park Place!

Financial Stewardship - continued from page 20 

TABLE 1

Tick Species Geographical Location Infectious Diseases
D. andersoni Rocky Mountain states, western Canada Tularemia, Rocky Mountain spotted fever, Colorado tick fever
D. variabilis Eastern 2/3 of U.S., southern Canada Tularemia, Rocky Mountain spotted fever, Ehrlichiosis
A. americanum South central and south eastern U.S. Tularemia, Ehrlichiosis, Lyme disease
I. scapularis North central and north eastern U.S. Lyme disease, Babesiosis
I. pacificus Pacific coast from California to British Columbia Lyme disease, Babesiosis




