
GOP’s Medical Malpractice Bill Continues Progress Through House
State Legislators Strongly Oppose Bill

While H.R. 5, the Republican bill setting national standards for medical malpractice suits, continues to work its
way through the House, state legislators from both political parties have come out strongly against the mea-

sure. An April 6 letter from the National Conference of State Legislatures (NCSL) – released as the House
Energy and Commerce Health Subcommittee held its hearing on the bill – stated, “Federal medical malpractice leg-
islation inappropriately seeks to preempt various areas of state law.” The AAEM-endorsed bill, which the House
Judiciary Committee approved in February, includes a $250,000 cap on noneconomic damages. It also sets a statute
of limitations of three years for malpractice claims, limits punitive damages, and restricts attorney fees. 

Republicans made wide gains in the 2010 election and control the majority of state legislatures. The letter from
NCSL, however, indicated clear resistance from state Republicans to the House GOP’s plans to forge ahead on an
issue that is usually left to the states. In the letter, the Chairs of the group’s Committee on Law and Criminal Justice,
Nevada Assemblyman William Horne (D-District 34) and Texas State Representative Jerry Madden (R-District 67),
said that medical malpractice is an area of the law that has been “traditionally and successfully regulated by the
states” and should be left in their hands. In the past two decades, all states have explored the issue of medical mal-
practice and some have continued to revise their laws and procedures, they noted. They added that NCSL has a
longstanding position on medical malpractice that was adopted in 2006 and renewed in 2009, which says states
should act in their own best interests in matters pertaining to civil liability due to negligence. “The adoption of a
one-size-fits-all approach to medical malpractice envisioned in H.R. 5 and other related measures would undermine
that diversity and disregard factors unique to each particular state,” they wrote.

The objection poses another hurdle for a bill that its own supporters concede will not make much a headway in the
Democratic-controlled Senate. Republicans who back replacement of the health care law see the medical malprac-
tice legislation as a way to respond to Democratic arguments that the GOP is not presenting any of its own propos-
als on health care or cost reduction. At the Health Subcommittee’s hearing, Republicans maintained that national
laws are needed because of the dire situation facing physicians. Representative Phil Gingrey (R-GA), who intro-
duced H.R. 5, said, “This country is on the verge of a medical malpractice crisis.” As an example, he said that

OB-GYNs are sued an average of three times during their
careers and many have stopped performing traditional de-
liveries out of fear of being sued. Subcommittee chair Joe
Pitts (R-PA) said that capping noneconomic damages does
not deny patients a day in court or fair compensation, and
added, “We need to find a balance where conscientious
doctors can afford insurance coverage and patients can get
quality care when and where they need it.” 

Democrats responded that H.R. 5 does not provide that
balance and is a repeat of previous attempts to push medi-
cal malpractice laws through Congress. The focus, Repre-
sentative Lois Capps (D-CA) said, should be on improving
care and reducing medical errors. She also (Cont’d page 3)
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Debate on “Doc Fix” Continues

At a hearing on fixing the Medicare physician pay-
ment system held on May 5, the House Subcom-

mittee on Health heard from a panel of seven witnesses
including five physicians. None of the testimonies
touched on how Congress will fund the fix, but they
did reveal a consensus among physician groups that a
five-year period of experimentation is needed to test
new ways to pay doctors.

The hearing was intended to ex-
amine potential models to reim-
burse physicians for Medicare
services that focus on “value and
quality,” and the witnesses of-
fered several ideas for replacing
the Sustainable Growth Rate
(SGR) formula, as well as chang-
ing the current fee-for-service
system that rewards service vol-
ume rather than quality. Private
contracting and bundling were
among those ideas.

PRIVATE CONTRACTING  
M. Todd Williamson, a neurologist from Atlanta repre-
senting the Coalition of State Medical and National
Specialty Societies, testified in favor of private contract-
ing as provided in the bill, H.R. 1700, introduced by
Representative Tom Price (R-GA) on May 3. H.R. 1700
would establish a Medicare payment option for patients
and practitioners to contract for Medicare fee-for-ser-
vice items and services, allowing patients to apply their
Medicare benefits to the physician of their choice and
to contract for any amount not covered by Medicare.
“Physicians would be free to opt in or out of Medicare
on a per-patient basis, while patients could pay for their
care as they see fit and be reimbursed for an amount
equal to that paid to ‘participating’ Medicare physi-
cians,” Williamson said. He recommended that H.R.
1700 be included along with other fixes to the physi-
cian payment system, and said, “Every physician will
become accessible to every Medicare patient,” if the bill
becomes law. He added, “Private contracting is a key
principle of American freedom and liberty.” While pri-
vate contracting has been controversial in the past,
arousing concern that lower income Medicare patients

would lose access to care, the approach appears to be
of particular interest to the GOP Doctors Caucus in
the House.

In letters to the Committee, however, two groups –
AARP and the Medicare Rights Center – expressed
their objection to H.R. 1700. AARP Executive Vice
President Nancy LeaMond wrote, “AARP strongly op-
poses relaxing the current Medicare rules related to bal-

ance billing and/or private con-
tracting because they would do
nothing more than shift costs
onto Medicare beneficiaries.”
She continued, “. . . neither does
anything to improve the quality
of care delivered. While this may
provide more fiscal certainty to
the federal government, it would
produce tremendous financial
insecurity among those on
Medicare, who would have no
limits on what their doctors

could charge them.” Referring specifically to the esti-
mated cost of fixing the system over 10 years,
LeaMond wrote, “. . . allowing physicians to charge
beneficiaries whatever they want . . . would essentially
pass much of the $330 billion cost directly on to
Medicare beneficiaries.”

Joe Baker, President of the Medicare Rights Center,
said that his organization had “grave concerns” about
allowing physicians to enter into contracts with benefi-
ciaries and “balance bill” them for cost sharing. He
noted, “out-of-pocket spending for Medicare patients is
already burdensome and increased from 11.8% in 1998
to 16.2% in 2006.” In addition, Baker said that such a
proposal would “serve to fundamentally undermine the
purpose of the Medicare program by unraveling the
protections against high costs that prevent people from
accessing the care they require” and could spread to
other providers, such as hospitals.

BUNDLING  
Michael Chernew, a professor of health care policy at
Harvard Medical School and a member of the Medicare
Payment Advisory Commission, favored a (Cont’d page 3)

The current payment system goes in ex-
actly the opposite direction. Doctors and
hospitals lose money whenever they pre-
vent infections. We don’t pay for things
that help patients stay out of the hospital,
and in health care nobody gets paid at all
if they stay well.

– Harold Miller,  Center for Healthcare
Quality and Payment Reform 
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GOP’s Medical Malpractice Bill Continues Through House (Cont’d from page 1) 

remarked that, while Republicans champion states’ rights, the bill imposes a “one-size-fits-all” solution, quoting the
NCSL letter. Representative Henry Waxman (D-CA), the Energy and Commerce Committee’s ranking member,
said that without factoring in inflation, the $250,000 cap on noneconomic damages is “wholly inadequate” for those
harmed for a lifetime under a doctor’s care. He also asserted that the cap would not do much to curb premium in-
creases, citing a 450% increase in premiums in California after a limit on noneconomic damages was instituted in
1975. They only declined, he said, after passage of a ballot initiative that limited premium rate increases.

Republicans countered by pointing repeatedly to the success of medical malpractice laws enacted in 2003 in Texas. 
A Texas OB-GYN, Lisa Hollier, testifying on behalf of the American Congress of Obstetricians and Gynecologists,
said that the landscape in her state “changed dramatically” with the gain of 269 obstetricians, following a net loss of
14 between 2000 and 2003. She said that 22 rural counties added at least one obstetrician and 10 counties added
their first. Hollier also testified that Texas physicians have seen their insurance rates decrease, and that claims and
lawsuits in most counties have been cut in half.

In a reiteration of her earlier testimony before the Judiciary Committee, Joanne Doroshow of the Center for Justice
and Democracy, which opposes H.R. 5, disputed the gains cited by Hollier and said the state still suffers from doc-
tor shortages, especially in rural areas. She indicated that the cap on noneconomic damages has had a disproportion-
ate impact on the filing of legitimate cases involving children, the elderly, and the poor, because Texas lawyers are
accepting fewer cases. As for cases involving medical malpractice in EDs, Doroshow said those “have been
knocked out almost completely making Texas EDs some of the most dangerous in the country.” Doroshow also
provided evidence that, whether or not states have adopted medical malpractice laws, medical malpractice premiums
nationally are stable or dropping and are nearly the lowest they have been in 30 years.

The House Energy and Commerce Committee then held its markup of H.R. 5 on May 11 and approved the bill by a
primarily party-line vote of 30-20. Of the more than a dozen Democratic amendments considered, one was ap-
proved. The successful amendment would make defendants who caused the misbranding or adulteration of a medi-
cal product that harms a patient subject to punitive damages without limits. 

As expected, much of the debate at the markup centered on the question of states’ rights. Republicans rejected
amendments offered by Democrats that would prevent the bill from preempting state law and, despite the National
Conference of State Legislatures’ opposition to H.R. 5, held to their view that the federal government has a right
and responsibility to enact a medical malpractice law to ensure that doctors continue to practice medicine and pa-
tients have access to care. The Congressional Budget Office said the bill would reduce national health spending by
about 0.4 percent and reduce the federal deficit by $40 billion during the period of 2011-2021. As for the time line
for floor consideration of H.R. 5, Upton said that has not yet been decided.

Debate on “Doc Fix” Continues (Cont’d from page 2) 

bundled payment system rather than fee-for-service. He
said, “A more bundled system that pays for an episode
of care or provides a global budget can allow more
flexibility for providers and obviate the need for pur-
chasers – such as Medicare or private insurers – to
micromanage payment systems. Such a bundled system
can facilitate cost containment strategies that avoid

slashing per unit price when volume rises, as the SGR
does.” Chernow offered as an example the Alternative
Quality Contract (AQC), implemented by Blue Cross/
Blue Shield of Massachusetts in its HMO model. The
AQC consists of a five-year contract with a physician
group that agrees to provide all of the enrollee’s care.
To prevent the provider from stinting on (Cont’d page 4)
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Debate on “Doc Fix” Continues (Cont’d from page 3) 

care, the AQC varies payment substantially based on
quality of care assessed by 64 different measures. 

Former CMS Administrator Mark McClellan also spoke
in favor of bundled payments. “Under way in several
cities right now, Medicare’s Acute Care Episode (ACE)
demonstration pays hospitals and physicians a prospec-
tively fixed amount for a bundle of services that in-
cludes both Medicare Part A and Part B, for selected
inpatient orthopedic and cardiac procedures.” He
added, “Formal evaluation of the ACE project is not
yet complete, but sites are observing significant reduc-
tions in episode costs while maintaining or improving
quality.”

OTHER PAYMENT APPROACHES  
Harold Miller of the Center for Healthcare Quality and
Payment Reform outlined two fundamental ways pay-
ments could be changed to lower costs without ration-
ing and improve the quality of
care: “One is to keep people well
so that they don’t have costs at all;
second is that if they do have
something like a chronic disease,
to help them manage that in a way
that avoids them having to be
hospitalized, and if they do have
to be hospitalized to make sure
that they don’t get infections,
complications and re-admissions.” The situation re-
quires “putting in fundamentally different payment
models,” Miller said. The first “is to pay for care on an
episode basis rather than on a service-by-service basis,
such as having a single price for all the care associated
with an episode” of care such as a heart attack; and also
to include a “warranty” so that no charges are made by
providers when infections or complications occur. He
added, “This is the same way that every other industry
in America charges for its products and services – a
single price with a warranty.”

The second approach, he said, is “comprehensive care
payment, which is to have a single payment for a physi-
cian practice for all of the care that a patient needs to
manage the particular conditions that they have, and in
that way provide the flexibility for physicians to decide

exactly what the right way is for care to be delivered to
that patient.” In concluding his testimony, Miller said,
“Where these programs have been tried, they have
worked.”

In his comments, Representative Michael Burgess
(R-TX) urged doctors to play a leadership role in pay-
ment reform and create the change that is required. 
For example, in his testimony McClellan stated that
oncologists focus on chemotherapy because that is
what generates Medicare reimbursement. But they “get
little support for doing many of the things that their
patients need, things like: spending time working out a
treatment plan that meets a patient’s individual needs;
managing patient symptoms; and coordinating care
with other providers.”

American Medical Association (AMA) President Cecil
Wilson emphasized AMA’s three-prong approach of

repealing the SGR, implementing
a five-year period of stable pay-
ments, and transitioning to new
choices of “payment models that
reward physicians and hospitals
for keeping patients healthy and
managing chronic conditions.”
(See “Short . . .” on AMA’s April
26 letter to  Energy and Com-
merce Committee.) Wilson also

said that to share expertise and resources, the AMA
and specialty and state medical societies have formed a
Physician Innovator Committee for those who are par-
ticipating in payment and delivery innovations. This, he
asserted, will “allow the physician community to begin
immediately to develop the knowledge base on the next
generation of physician payment models and not have
to solely rely on formal evaluation studies whenever
they are issued by the government.”

Despite the challenges and differences in opinion, the
committee members emphasized that they felt a doc fix
is possible this year. For now, Republicans and Demo-
crats appear intent on postponing the question of how
to pay for putting off the cuts required under the cur-
rent SGR formula while seeking agreement on the de-
tails of a replacement policy.

I think we’ve taken a big step today in
moving beyond previous discussions of
the deficiencies of the SGR system to
an examination of the kind of payment
delivery system we need and how to get
there.

– Health Subcommittee Chair Joe Pitts (R-PA)
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No Surprise:  No Repeal of PPACA!  Surprise:  New Spirit of Compromise? 

After the 2010 election gave control of the House to
the GOP, that body’s vote in January to repeal the

Patient Protection and Affordable Care Act
(PPACA) was expected. It was never expected, how-
ever, that the Democratic-controlled Senate would fol-
low suit, and recently one Republican leader admitted
that the repeal of PPACA is, in fact, not going any-
where. At a breakfast meeting with reporters sponsored
by the magazine Health Affairs, Representative Dave
Camp (R-MI), Chair of the House Ways and Means
Committee, said, “Is the repeal dead?  I don’t think the
Senate is going to do it, so I guess, yes.” Camp added,
however, that lawmakers are closely monitoring law-
suits pending in federal courts that are challenging the
constitutionality of the individual mandate – PPACA’s
core concept requiring that all Americans have insur-
ance – and that the House might still vote to repeal the
mandate. 

Camp’s comments went on to cover the House Republi-
cans’ plan to diminish the law through bills targeting
other provisions of PPACA. For example, on May 3,
the House passed H.R. 1213, a bill that would defund
grants for state health insurance exchanges; and on May
4, the House passed H.R. 1214, a bill that would
defund school-based health centers.

He also commented at length about the House Repub-
lican plan to redo Medicare. The plan, as delineated in
the proposal of House Budget Committee Chair Paul
Ryan (R-WI), would create Medicare exchanges
through which Americans less than 55 years of age
would receive subsidies to purchase their Medicare cov-
erage from private payers. However, with congressional
leaders entering into talks about the debt limit and bud-
get cutting with Vice President Biden, confusion about
that plan reigns.  Majority Leader Eric Cantor (R-VA)
had indicated that a deal on the plan was unlikely and
Republicans might have to look elsewhere for cuts.  

The next day Cantor’s office specifically stated in its
blog, “The House GOP position is the Ryan budget
period.” At the same time, House Speaker John
Boehner (R-OH) said that everything is on the table for
discussion except tax increases. Camp said his position
is still in favor of the party’s “premium support plan,”
but he is willing to negotiate if the Obama administra-
tion presents a plan to ensure Medicare solvency. He
also mentioned – without endorsing – ideas for
Medicare savings suggested by the President’s Fiscal
Commission, such as elimination of first-dollar cover-
age in Medigap policies, or combining Medicare Part A
hospital services and Part B physician services.

Camp said that, while the Ryan plan has been laid down
as a marker, “I’m not really interested in just laying
down more markers. I’d rather have the committee
working with the Senate and the president to focus on
savings and reforms that can be signed into law . . . 
don’t think we can afford to wait.” He dodged a re-
quest for further clarification with respect to funding
Medicare reform, but did answer in the affirmative
when asked if there could be a new spirit of compro-
mise at hand between the parties when it comes to
entitlements and other pending issues.

That brought the discussion to the final issue on
Camp’s mind – the troubling issue of revamping the
Medicare physician payment formula. He said it is one
of his goals for the year to have a “permanent and
paid-for doc fix,” and he pledged that the Ways and
Means Committee would address the issue.

On May 25, the Senate rejected a motion to bring the
House budget resolution to the chamber's floor by a
vote of 40 to 57. The defeat is viewed as a rejection of
the House Budget Committee Chair’s proposal to cre-
ate a Medicare voucher program.
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Senate Hearing on ED Use, PPACA’s Effect, and GAO Report

During the May 11 hearing held by the Senate Subcommittee on Primary Health and Aging, senators were told
that, as implementation of PPACA moves forward, questions are growing about whether ED use might actu-

ally increase. That would contradict one intent of the law, which was to ease ED crowding and move people into
less costly settings, such as community health centers, where they would receive better care.

Senator Bernie Sanders (I-VT) defended the increased funding for
community health centers provided by PPACA, and said it is common
sense that if quality care is available, such centers will be used by pa-
tients as their medical homes instead of the ED. Senator Rand Paul
(R-KY) objected to spending more federal money on health centers,
and the hearing was marked by a series of sharp though polite ex-
changes between Sanders and Paul, who are ideological opposites
when it comes to the role of government in health care.  

Cunningham testified that ED use has increased substantially during
the past 15 years, but not for the reason many may assume, i.e., unin-
sured people. In fact, Cunningham stated that increased use by the un-
insured accounts for a small share of added ED volume. In the recent
past, the increased ED use actually has been driven by people who
have private insurance or other health coverage like Medicare or
Medicaid. Cunningham testified that an increased demand for ambula-
tory services exists, and excess demand for care is spilling over from
some physicians’ offices. Some patients also prefer going to EDs be-
cause they are open all the time. As for the conventional notion that immigrants are responsible for ED crowding,
Cunningham challenged that. Recent immigrants are less likely to obtain health care of any type, he said, though
when they do get care they rely on EDs, which may contribute to the perception that immigrants are packing EDs.  

Draper testified in detail on the findings in the Government Accountability Office (GAO) report, Hospital Emer-
gency Departments: Health Center Strategies that May Help Reduce Their Use (See following article). Re-
garding the 8% of visits to EDs in 2007 that were deemed nonurgent, she said that many of those nonurgent condi-
tions could be treated in other settings, such as community health centers.  

In his testimony, Macrae said that community health centers treated about 18.8 million patients at an average cost of
$600 per patient in 2009. After Kraus’s testimony, during which she sided with Sanders in a disagreement with Paul
about whether there is a right to health care, the Subcommittee devoted the balance of the hearing to an examina-
tion of diverting nonurgent ED visits and how doing so can help providers deliver better care and reduce costs.  

GAO Reports Community Health Centers Key to Reducing ED Use

AGAO report on reducing excessive ED visits by
diverting patients to community health centers was

released on May 11 just prior to and for a Senate hear-
ing on the issue (See previous article). The report ana-
lyzed three strategies health centers use to reduce
nonurgent visits to hospital EDs. With the first strat-

egy, health centers collaborated with hospitals to divert
ED patients by educating them on the appropriate use
of the ED and the services offered at the health cen-
ters. In the second strategy, which involves improving
care coordination for patients, health centers help re-
duce ED visits by encouraging patients to (Cont’d page 7)

WITNESSES

Peter Cunningham, Director,
Quantitative Research, Center for
Studying Health System Change

Debra Draper, GAO Director of
Health Care

James Macrae, Associate
Administrator, Bureau of Primary

Health Care, Health Resources and
Services Administration

Dana Kraus, Vermont Physician 
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GAO Study of Drug Shortages Requested

Three lawmakers – Senators Bob Casey (D-PA), Health, Education Labor, and Pensions Committee Chair Tom
Harkin (D-IA), and Richard Blumenthal (D-CT) – have asked GAO to conduct a study of drug shortages in

the United States. In their May 4 letter to GAO Comptroller Gene Dodaro, the senators cited reports of frequent
shortages of lifesaving pharmaceuticals at hospitals across the country, and they asked that GAO examine how the
Food and Drug Administration (FDA) identifies and responds to drug shortages. They also requested GAO to
identify what steps FDA could take under its current authority to better identify and resolve drug shortages.

According to data gathered by the American Society of Health-System Pharmacists, the number of drugs in short
supply rose to 148 in 2010, compared to 50 drugs four years earlier. Legislation introduced by Senators Amy
Klobuchar (D-MN) and Casey in January (S. 296, the Preserving Access to Life-Saving Medications Act) would
give FDA the tools to help address and prevent such shortages by requiring prescription drug manufacturers to give
early notification to FDA of any incident that would likely result in a drug shortage.

In a May 6 statement concerning drug shortages, an FDA spokesperson said that, when FDA-approved manufac-
turers are not meeting demand, FDA looks for manufacturers willing and able to import the drug in shortage, but
evaluates the quality, safety, and efficacy of the imported drug to ensure that U.S. patients are not put at risk. The
spokesperson added that FDA, under its current authority, can neither require a firm to continue manufacturing a
product it has decided to discontinue, nor can it require a firm to manufacture at higher levels or ramp up produc-
tion in response to a shortage.

GAO Reports CHCs Key to Reducing ED Use (Cont’d from page 6)
   

first seek care at a health center, thereby reducing – if not preventing – disease-related emergencies from occurring.
With the third strategy, health centers used various tactics to increase the accessibility of their services, such as of-
fering evening and weekend hours and providing same-day or walk-in appointments. This helped position the
health center as a “convenient and viable alternative” to the ED, GAO noted. For the report, GAO interviewed
officials from nine health centers, and conducted group interviews about their strategies with officials from multiple
health centers operating in three states. While the officials indicated they had limited data about the effectiveness of
the strategies, some provided anecdotal reports that the strategies reduced ED use.

The report cites the overuse of EDs as contributing greatly to the nation’s high healthcare cost. In the decade end-
ing in 2007, ED use increased by 11%, and of the 117 million visits that year, about 8% were classified as
nonurgent. The problem is expected to worsen in the short-term under PPACA because, according to Congressio-
nal Budget Office estimates, getting insurance increases people’s demand for health care services by about 40%.

The report also describes the challenges health centers face in putting their strategies in place. These include: lack of
reimbursement for case managers who coordinate care; difficulty in getting patients to change their behavior with
regard to ED use; and problems in recruiting health providers to serve health center patients. For a copy of the
GAO report, go to http://www.gao.gov/new.items/d11643t.pdf.  

http://www.gpo.gov/fdsys/pkg/BILLS-112s296is/pdf/BILLS-112s296is.pdf
http://www.gao.gov/new.items/d11643t.pdf
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Shorts . . .

AMA Provides Suggestions for Overhaul of
Medicare Payment Formula
In response to the request from House Energy and
Commerce Committee Chair Fred Upton (R-MI) for
input from stakeholders about how Congress should
proceed with an overhaul of the Medicare physician
payment system, the American Medical Association
(AMA) sent Upton a letter on April 26 calling for the
following three-pronged approach:

# Repeal of the Sustainable Growth Rate (SGR) for-
mula, which was enacted in 1997 as part of the Bal-
anced Budget Act. AMA noted that, since 2002, the
SGR formula annually has called for reductions in
physician payments, that payments were cut by 5%
in 2002, and that since then Congress has intervened
12 times to prevent reductions.

# A period of “stable payments” from 2012 to 2016
that would include positive yearly Medicare physi-
cian payments that keep pace with the growth in
medical practice costs. This time frame would give
Congress time to act on legislation to create a new
payment system.

# Transition to new payment models that will enhance
the coordination and quality of care and reduce
costs. AMA noted that new payment models, includ-
ing demonstrations and pilot projects, are already
being tested in Medicare and the private sector. In
the letter, AMA’s executive vice president Michael
Maves emphasized, “While replacing the SGR is
critical, it must be done correctly.”

AHRQ Report on 2008 ED Visits for Headaches
According to the latest News and Numbers report
from the Agency for Healthcare Research and Quality
(AHRQ), more than three million Americans went to
hospital EDs in 2008 seeking relief from headaches,
leading to 81,000 hospital admissions. One-third of
those ED visits and two-thirds of the hospital stays
were for migraine headaches.

Other findings in the report:

# Women accounted for nearly three out of four ED
visits and hospitals admissions for headaches.

# In both the ED visits and hospital admissions, mi-
graines were about four times more common among
women than men.

# People from the lowest-income communities were
2.3 times more likely than those from the high-
est-income communities to go to the ED for head-
aches (1,300 vs. 565 visits per 100,000).

# Rural residents were 1.6 times more likely than their
urban counterparts to go to the ED for headaches
(1,425 vs. 896 visits per 100,000).

# The age of those most likely to make ED visits for
headaches was 18 to 44 (1,626 visits per 1,000 peo-
ple); the age of those least likely was 18 and younger
(345 visits per 100,000 people).

# The Midwest and South led the country in ED visit
rates for headaches (1,158 and 1,131 per 100,000
people), compared to the Northeast’s visits (809 per
100,000 people) and the West’s visits (744 per
100,000 people).
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From the States . . .

Oregon Republicans Withdraw Insistence on Tort
Reform
This month in Oregon, Republicans on the Joint Com-
mittee on Health Care Transformation signaled they
might be willing to back off their immediate demands
for tort reform. Earlier they had indicated that, unless
some sort of tort liability reform for doctors were in-
cluded in Governor John Kitzhaber’s (D) signature
health policy proposal, they could not vote for the leg-
islation. Instead, Senator Frank Morse (R-Albany) said
he strongly recommends that, rather than try and nego-
tiate a deal before the end of the session, the Oregon
Health Authority include a plan to tackle the issue in its
proposal to come before lawmakers during the interim. 
He explained, “There are those of us in the assembly
who feel this problem has been put off and put off.” 
Now, since it appears that attempts to reform medical
liability insurance and defensive medicine are going to
take more time, Morse added, “This is an opportunity.”

Earlier efforts by Republicans to reduce the costs of
defensive medicine and medical malpractice insurance
have been unsuccessful. This year, lawmakers proposed
bills that would cap noneconomic damages (HB 3228)
and create a panel of experts to review pending mal-
practice cases (HB 3519), but both bills died.

The health policy proposed by Kitzhaber, an ED doc-
tor, includes establishing a central marketplace for con-
sumers to compare and buy health insurance plans that
best suit their needs (SB 99), and restructuring the Ore-
gon Health Plan – the state’s Medicaid program – to
make it more coordinated, efficient, accountable, and
flexible to get better care with fewer dollars (HB 3650). 

Democrats balked at the idea of including tort reform. 
Representative Mitch Greenlick (D-Portland) said he
felt Republicans were attempting to bog down the leg-
islation. “It’s a myth that most of the unnecessary pro-
cedures are the result of defensive medicine,”
Greenlick said. “People do more because they get paid
more.”

House Adjusts Lawsuit Limits in North Carolina
Medical Malpractice Bill
On April 20, the North Carolina House of Representa-
tives passed a scaled-back medical malpractice bill,
dropping the most controversial provisions in earlier
versions. Sections that would have given near-immun-
ity from liability to ED doctors and to manufacturers
of medicine approved by the FDA are gone. The bill
still does set a higher standard of proof to find ED
doctors liable, i.e., plaintiffs must prove doctors devi-
ated from the required standard of care by “clear and
convincing evidence,” rather than the usual standard of
“preponderance of evidence” in most civil cases.

Most of the debate centered on the $500,000 cap on
noneconomic damages. Despite a charge led by several
Republican House members who are lawyers, legisla-
tors refused to limit the amount of money that juries
can award for death, disfigurement, permanent injury,
and loss of a body part. On other noneconomic dam-
ages, which are now defined as pain, suffering, emo-
tional distress, and other less-tangible injuries, the bill
still sets a $500,000 cap.

Plaintiff attorneys say that, while the bill is an improve-
ment, it is still troublesome. They disagree that reform
is needed and they point to the high hurdle that anyone
has to clear to even file a medical malpractice lawsuit in
the state and the low rate of those suits that are ulti-
mately successful.

The House 91-27 vote sends the bill back to the Senate,
where it originated and where Senators had approved
the ED-doctor protection. House-Senate conferees
have been appointed. An earlier House version added
the protection for drug makers, and that provision is
still alive but in a broader tort reform bill that is still in
the House.


