
Permanent Doc Pay Fix Will Come, But When?

On February 2, 2012, President Obama signed payroll tax legislation that included a provision canceling the
Medicare physician pay cut of 27% through the end of the year and replacing it with a pay freeze. A growing

consensus exists in Washington that a permanent fix will feature several years of legislative payment updates, fol-
lowed by a transition to a new payment system; however, it remains unclear when Congress will approve a perma-
nent fix.

If Congress wants to avert a 32% Medicare reimbursement cut for physicians that would take effect January 1, 2013,
it will have to address the issue during a lame-duck session after the upcoming presidential and congressional elec-
tions. Because the session could be politically contentious and they also will have several other important issues to
address, it is unlikely Congress would tackle a permanent fix then. More likely to occur after the presidential election
is that Congress would again pass a short-term fix canceling the January 1 pay cut. That would allow a permanent
fix to be included in a larger legislative package of tax and entitlement reform that could be considered by a new
Congress.

According to some policy experts, there is growing certainty that a permanent fix would entail Congress passing
yearly payment updates until the Centers for Medicare & Medicaid Services can test and implement an alternative
payment system. Legislation eventually passed by Congress most likely will include a phase-in period. For example,
in May 2011 the American Medical Association told the House Energy and Commerce Health Subcommittee that
the current system should be repealed, followed by a five-year period of legislative updates and then “a transition to
an array of new payment models designed to enhance care coordination, quality, appropriateness and costs.”

During the past year, Congress had two opportunities to advance a permanent fix. In the first instance, a fix was
considered by the Joint Select Committee on Deficit Reduction in 2011, but the committee failed to produce an
overall budget proposal, and a permanent fix died along with it. The second chance came during negotiations earlier
this year of a House/Senate conference committee formed to  extend policy on the doc fix as well as a payroll tax
holiday and unemployment insurance. Conferees could not agree on how to pay for a permanent fix, however, in-
stead opting for the 10-month fix that the President signed into law.

Rather than wait until 2013, some lawmakers want to get started trying to fix the system this year, although most
observers believe a permanent fix has little chance of becoming law in 2012 because sweeping new policies are not

often considered in an election year. Later this year House
Republicans are expected to consider legislation to perma-
nently reform the system by phasing out the current
Medicare fee-for-service system. Insiders say the legislation
would aim to replace the “one-size-fits-all” approach of the
current payment system with a new system that is “not
quite as top-down as what you've seen.” The House Ways
and Means and Energy and Commerce committees are
working together on the legislation. (Cont'd page 2) 
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Sebelius Urged to Develop Plan for Medicare Doc Fix

At a House Ways and Means Committee hearing on
the Department of Health and Human Services'

(HHS) FY 2013 budget blueprint, several Republican
lawmakers questioned whether adopting a permanent
fix is a high priority for the Obama Administration.
They criticized the President for not including a de-
tailed and fully paid for Medicare physician payment fix
in his budget proposal.

The President’s FY 2013 budget cuts Medicare and
Medicaid spending by $360 billion over 10 years and
sets aside $429 billion over 10 years “to reflect the ad-
ministration's best estimate of the cost of future con-
gressional action based on what Congress has done in
recent years for physician payments . . . This adjust-
ment does not signal a specific administration policy,
but rather a willingness to work with Congress to

achieve permanent, fiscally responsible reform.”

Representative Wally Herger (R-CA), Chair of the Ways
and Means Health Subcommittee, said he was con-
cerned that HHS Secretary Kathleen Sebelius, in her
opening statement at the hearing, did not mention the
need to reform the sustainable growth rate formula and
questioned why the Administration put $429 billion in
the budget for a physician pay fix without detailing on
how it would be paid.

Sebelius replied that although the HHS budget plan
anticipates a long-term fix being adopted, funding for
such a measure may come from outside Medicare. “I
couldn't agree more that a long-term fix is required,”
Sebelius said, adding that she was “eager” to work with
lawmakers to craft a permanent solution to the issue.

Permanent Doc Pay Fix Will Come, But When? (Cont’d from page 1)
 

In October 2011, the Medicare Payment Advisory Commission recommended Congress scrap the current Medicare
reimbursement system and pay for the repeal through cuts in pay to specialists and other providers. The 10-year
recommendation would freeze payment levels for primary care doctors over the decade but would cut other Part B
providers by 5.9 percent for the first three years, followed by a freeze.

Representative Allyson Schwartz (D-PA), who has been working with Representative Phil Roe (R-TN) on a physi-
cian payment reform plan, has drafted a proposal in which the sustainable growth rate formula would be repealed,
followed by a six-year transition in which physician payments are modified until a new system is implemented.
Schwartz recently told reporters that lawmakers will keep trying to repeal the current system, and action during the
lame-duck session is possible, although an already full agenda may prevent consideration of such a plan. 

Paying for a fix will be problematic. There is agreement between Democrats and some Republicans to use unspent
funds from the wars in Iraq and Afghanistan to help pay for a fix, but House GOP leadership has rejected the idea.
Without the war funds, finding a way to pay for a permanent fix will be daunting. Funding also could be found if
the doc fix is included in a larger entitlement reform package that includes such provisions such as raising
Medicare's eligibility age from 65 to 67.

While some Hill observers say it will take a huge act of political will for Congress to pass a permanent fix, they pre-
dict it will happen eventually since the current system is unsustainable and is forcing physicians to stop seeing
Medicare patients.
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IOM Report Finds Disaster Planning Still Inadequate

In a new 566-page report, the Institute of Medicine
(IOM) concludes that, in spite of lessons from previ-

ous disasters (e.g., the 9/11 terrorist attacks, Hurricane
Katrina, the Joplin tornado, the California wildfires),
health systems and government agencies throughout the
country are ill-prepared to handle major medical catas-
trophes. To address this situation, the report calls for
communities and health providers across the country to
develop “crisis standards of care” (CSC) to respond to
catastrophes.

The report states, “The capacity
and capabilities . . . required to
manage such disaster incidents
are in place, albeit in varying
states of configuration, maturity,
and functionality. However, sys-
tems to manage the truly cata-
strophic incidents that are the
subject of this report, in which
overwhelming numbers of casu-
alties and cascading failures of
infrastructure compound the in-
cident, are rudimentary at best. 
As a result, in its renewed delib-
erations on developing and im-
plementing CSC, the committee
recognized the demand for a rigorous systems ap-
proach.”  

To help the various sectors of health providers develop
and implement their CSC, the report includes templates
they can use to model their programs, or compare what
they should have with what they do have. Templates for
state and local government, prehospital emergency
medical responders, hospital and acute care facilities,
and out-of-hospital and alternate care systems are pro-
vided.

The report also devotes specific attention to EMS per-
sonnel who are often volunteers with full-time jobs and
families. The possibility that they may be alone in mak-
ing decisions about where to take patients harmed by a
disaster exists, especially if that disaster has already de-
stroyed hospital base stations that would ordinarily di-
rect them. 

Likewise, another theme receiving special attention
concerns the ethical challenges involved in delivering
care during a disaster, e.g., the administration of me-
chanical ventilation when there are not enough li-
censed personnel for all patients who need it. In such a
situation, the report states, “It is ethically inappropriate
to allow patients to be ventilated by family members
while others without family members do not receive
the same support. The facility clinical care and ethics
committees should determine how to handle these sit-
uations, as they are likely to arise and will require a

thoughtful response. Addition-
ally, individuals unable to keep
up with the physical require-
ments of bagging may feel that
they have contributed to the pa-
tient’s death.”

Finally, an entire chapter is de-
voted to engaging the general
public in a conversation about
how a community should plan
for a disaster. In his comments
expounding on the report, Dan
Hanfling, vice-chair of the report
committee and an emergency
physician at Inova Health Sys-

tem in Falls Church, VA, said that, in its discussions,
the committee was mindful of the tragedy at Memorial
Medical Center in New Orleans, where the basement
holding generators was flooded, resulting in a loss of
power, 45 patient deaths, and ultimately a $25 million
settlement by Tenet Healthcare, which owned the hos-
pital at the time, on behalf of 187 patients in the hospi-
tal and many others who took shelter there. Hanfling
added that providers and the populations they serve
should all think of these terrible events as “predictable
surprises, because we know they’re going to happen,”
and think ahead of how they should be managed. He
also emphasized the necessity to ensure “that emer-
gency medical system teams, public health depart-
ments, emergency room management, law enforce-
ment and the healthcare community are all operating
off of the same plan.”

“In states with limited numbers of local
health departments and in the approxi-
mately one-third of states in which the
state health department assumes respon-
sibility for providing local public health
services . . . the state may need to take a
more active role in ensuring appropriate
local stakeholder representation in state-
level CSC planning, as well as in further-
ing community and provider engage-
ment.”

– IOM Report
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SAMHSA Report Released on ED Visits

According to a recent report issued by the Substance Abuse and Mental Health Services Administration
(SAMHSA), more than 14,720 ED visits were caused by drug-related intentional poisonings during 2009 (the

latest year with available data). The report, entitled Drug-Related Emergency Department Visits Attributed to
Intentional Poisoning, was developed from data drawn from SAMHSA’s Drug Abuse Warning Network – the
public health surveillance system that monitors drug-related ED visits throughout the nation.

Intentional poisoning is defined as an attempt to physically harm or render a person defenseless against a crime by
deliberately getting the person to unknowingly ingest, inhale, or in some other way take in a potentially harmful sub-
stance. The perpetrators of such actions used a wide range of substances, including alcohol, illicit drugs, and
pharmaceuticals. Alcohol was a factor in a majority (60%) of these intentional poisoning-related ED visits. Illicit
drugs such as marijuana, stimulants, cocaine, and Ecstasy were involved in 30% of the cases. Pharmaceuticals, such
as drugs for insomnia, anxiety, and pain, appear to have been involved in about one-fifth (21%) of the cases. A
combination of drugs and alcohol was involved in almost half (46%) of the cases – an especially dangerous mix be-
cause alcohol can amplify the other drug’s effect. As for gender, nearly two-thirds (63%) of the visits were made by
females; as for age, nearly three-fourths (73%) of the visits were made by people aged 21 or older.

In her statement on the report, SAMHSA administrator Pamela Hyde said, “The danger of being tricked into ingest-
ing an unknown substance is all too real at bars, raves, parties, or concerts where alcohol and other substances are
shared in a social manner. Not only is the health of the person who is poisoned compromised, they are in jeopardy
of falling prey to other crimes such as robbery and sexual assault.”

The report recommends educational campaigns aimed at: using the “buddy system,” in which friends ensure each
other’s safety; and at encouraging people to seek medical care immediately if poisoning is suspected. It also supports
the use of informational campaigns to raise public awareness about the risks involved in leaving beverages unat-
tended and in accepting alcohol or other drugs from others. As Hyde added in her statement, “Clearly some com-
mon sense precautions like being aware can go a long way in protecting oneself from people with malicious intent.”

The report can be downloaded from
http://oas.samhsa.gov/2k11/DAWN040/WEB_DAWN_040_HTML.pdf.

Short . . .

AHRQ Releases Emergency Severity Index
The Agency for Healthcare Research and Quality (AHRQ) has released the fourth version of its Emergency Severity
Index (ESI), a triage tool for ED personnel.  Designed to help hospital EDs rapidly identify patients who need im-
mediate attention in the ED or who would fare safely in a fast-track or urgent care center, ESI is a five-level ED
triage algorithm that helps stratify patients into five groups from 1 (most urgent) to 5 (least urgent) on the basis of
acuity and resource needs.  ESI could also help EDs more accurately determine thresholds for diversion of ambu-
lance patients from the ED.

For more information on AHRQ’s ESI, go to http://www.ahrq.gov/research/esi/.

http://oas.samhsa.gov/2k11/DAWN040/WEB_DAWN_040_HTML.pdf
http://www.ahrq.gov/research/esi/
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From the States

Florida Bill Providing Sovereign Immunity for ED
Doctors Dies in Subcommittee
Under a bill (SB 1506) filed in January in the Florida
Senate by Senator John Thraser (R-St. Augustine), doc-
tors working in EDs would have been protected by
sovereign immunity from large medical malpractice
judgments. The legislation, which died in the Senate
Budget Subcommittee on Health and Human Services
Appropriations earlier this month, would have capped
the amount patients could win in a lawsuit if they are
harmed by a doctor during an ED visit.

Supporters of the bill said the increased risk of working
in EDs leaves physicians more vulnerable to huge law-
suits, and that risk has led many specialists to avoid
those shifts. Since the bill would make physicians
agents of the state while working in EDs, opponents
said it amounted to an over-extension of sovereign im-
munity protection, which limits the damages a person
can win when suing the state to $200,000. 

With Florida doctors and trial attorneys having battled
for years over the state’s medical malpractice rules, SB
1506 is viewed by some as another episode in that bat-
tle.

Illinois Specialty Physicians Seek Revisions to
State’s Balance Billing Law
In accordance with a law that went into effect in Illi-
nois on June 1, 2011, anesthesiologists, radiologists,
pathologists, neonatologists, and ED doctors are pro-
hibited from billing patients for the difference between
what the insurer will reimburse for a treatment and the
full charge. The law applies when patients use an out-
of-network doctor in situations where the patients typi-
cally cannot choose their physicians.

Three months after U.S. District Court Judge John
Darrah dismissed a lawsuit contending that the law vio-
lated the U.S. Constitution, Cook County Circuit Court
Judge Mary Mikva dismissed a subsequent case filed by
two pathologists who argued that the law violated the
Illinois Constitution. The plaintiffs, Ronald Champagne
and R. Glenn Hessel, based their constitutional chal-
lenge on a contention that the law singled them out by

banning billing for fees not covered by insurance. 
While Mikva’s decision issued on December 27, 2011
was to dismiss the case, she also issued a 10-page opin-
ion in which she questioned a provision requiring doc-
tors to submit fee disputes with health insurers to arbi-
tration, saying, “It does appear to place an unnecessary
burden” on physicians. She also wrote that the doctors
raised a “significant point” when they argued that the
law put the load of reducing “out-of-network” fees on
them, rather than including hospitals and insurance
companies in the solution. She concluded, “This is a
point that needs to be addressed with the Legislature.”

Groups representing specialty physicians are now pur-
suing such a course. They plan to lobby the state legis-
lature to amend, but not repeal, the law. They are seek-
ing clarification of the arbitration provision; and a re-
quirement that the state of Illinois collect data about
whether insurers are keeping specialists in or out of
their coverage networks.

Given that the legislation passed the state Senate unani-
mously, and only one member of the House voted
against the final version of the bill, some observers say
the chances for a substantial revision are not strong. 

Rhode Island Seeks to Improve Emergency Care
for People with Mental Illness
In Rhode Island, the Senate Commission on Emer-
gency Department Diversion is looking at ways to im-
prove emergency care of people struggling with mental
illness. The commission was created to examine the
burden placed on EDs when people with mental illness
or substance abuse problems are admitted even though
they are not facing a medical emergency. Officials say
those situations strain hospital resources, increase
Medicaid costs for taxpayers, and often leave patients
without the care they need.

The commission is examining alternatives intended to
deliver care to patients with mental illness while reduc-
ing the impact on EDs and the state’s bottom line.  The
Rhode Island Medicaid program reports spending $52
million on ED expenses in 2008.


