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well, it has been a productive two months since the 
start of  my term as your president. as i stood at the 
podium during the candidates’ forum, i said that i would 
focus on the community-based physicians, improve the 
educational offerings, provide tools for independent 
groups and promote the academy to other organizations 
as we continue to grow. new committee chairs have 
been appointed and charged with making their respective 
committees productive and reporting to the board on a 
regular basis.  our strategic planning board retreat was 
held earlier than usual so that we could all get to work 
and begin moving forward to formulate and begin new 
initiatives. all of  your representatives worked very hard 
and we have agreed upon a plan of  action. 

The academy has always espoused that independent 
democratic groups are the most desirable models for the 
practice of  emergency medicine. we understand that we 
need to better support such groups and demonstrate to 
interested members how to form, govern and maintain 
such groups. The practice management committee 
is working on a handbook to address such issues. we 
started a practice management track at the last scientific 
assembly and will expand upon that in las vegas. another 
proposal under consideration is, under the auspices 
of  aaem services, to provide mso services to small 
groups a take advantage of  economies of  scale. providing 
a practice valuation tool kit to interested members is 
another project that is being considered. The practice 
management committee needs those who are leaders 
of  independent democratic groups to share their years of  
expertise and experience. of  course, the elephant in the 
room in this discussion is the fate of  the patient protection 
and affordable care act. The decision of  the supreme 
court and the results of  the november presidential 
election will determine the fate of  this piece of  legislation. 
should it be upheld, there may be more practices bought 
up by hospitals and we will need to educate everyone as 
to how independent emergency practices can survive in 
the aco world. due process and physician practice rights 
will remain a concern even under the hospital employee 
model.

The scientific assembly, through the efforts of  those 
on the education committee, continues to be hugely 
successful. starting next year, we will add an extra half  
day to this conference to allow for more talks as well as 
another evening for networking opportunities. it is my 
vision this will become the most popular conference in 
emergency medicine. 

membership growth needs to be more robust than it has 
been. we need to be relevant to the practicing physician. 
To do so requires our members to participate in moving 
the organization forward and to have a dialogue with our 
leadership if  you feel that there is something we should be 
addressing. reaching out to the residency programs is the 
key to our future growth and to the growth of  the resident 
and student association. i have set a goal of  an officer or 
board member visiting every residency program at least 
once every three years. This will allow us to have contact 
with every em resident at least once during their residency. 
hopefully, by bringing their attention to our issues, they 
will be better prepared when they seek employment post- 
residency and understand the importance of  being part of  
an organization that actively supports them. 

we are also going to continue to engage other organizations 
to make them aware of  the academy and explore working 
together in different venues. in march, we exhibited at 
the american college of  healthcare executives (ache) 
annual meeting. This summer, we will once again be at 
the american hospital association’s annual meeting.  
By increasing hospital administrators’ awareness of  the 
academy and the merits of  a local independent group of  
board certified emergency medicine specialists, it is hoped 
that they will look to such groups to staff their emergency 
departments, rather than turn to a contract management 
group. another proposal during our planning meeting was 
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Washington Watch - continued from page 3 

although no specific mental health examination is documented 
as having been conducted, the initial ed report indicates that at 
admission lacko was alert, his chief  complaint was nausea, 
and that he was ”kicked out of  house. sleeping at van on the 
lake, brought in by police. he is not suicidal at this time.”  on the 
admission fact sheet lacko was listed as disabled and on medicaid 
of  michigan. lacko was given Zofran for nausea and ativan because 
lacko was “somewhat agitated and wanted something to help him 
sleep.” a drug test was performed using lacko’s blood and urine, 
although neither of  these tests were used to determine the amount 
of  methadone in lacko’s system. when lacko suffered respiratory 
arrest a couple hours later, he was given iv narcan to which he 
responded well. he awoke, “became verbal, and his respiration 
returned back to normal.” lacko was diagnosed with a narcotic 
overdose, and the ed plan was to “watch patient for a period of  time 
and then medically clear to home.”

discharged on June 28, 2009, at about 8:57am after eating breakfast, 
lacko was given a standard form of  “patient education materials” for 
an intentional overdose. The discharge instructions state, “if  you are 
being discharged home, you must stay with a responsible adult until 
you are evaluated by a psychiatrist.  if  you are being discharged for 
immediate evaluation at a psychiatric hospital or clinic on a voluntary 
basis, you must go directly there in the company of  a responsible 
adult.” no responsible adult accompanied lacko out of  the hospital 
or to the crisis intervention center. lacko was also advised to follow 
up with dr. dominic Kiomento, md, in 2 to 4 days.

lacko’s body was found in his van at 11:27pm on June 30, 2009, 
two and a half  days after he was released from the ed. The cause 
of  lacko’s death was determined to be methadone intoxication 
associated with bilateral pneumonia. lacko’s estate filed suit 
against mercy hospital alleging that the defendant violated emTala 
and that the defendant committed medical malpractice. defendant 
mercy hospital filed a motion to dismiss, arguing that plaintiff failed 
to state a cause of  action. 

the ruling
1. appropriate Medical Screening
lacko’s estate claimed that the hospital “failed to provide appropriate 
medical screening, as required by emTala.” defendant countered, 
arguing that it “performed an appropriate medical screening 
because lacko received the same treatment as any other paying 
patient would have received and that the estate failed to properly 
allege an improper motive.” The court noted that the test for an 
“appropriate” screening “is not meant to require the best possible 
medical procedure, but only those procedures that the hospital would 
normally conduct on any other paying patient…without knowing 
what defendant’s standard procedures are in a case where a patient 
presents with depression, nausea, and has intentionally overdosed 
on a narcotic,” the court determined that “dismissal of  plaintiff’s 
claim that defendant failed to provide lacko with an appropriate 
screening by its own standards is not proper at this time.”  

But acknowledging another prong of  the “appropriate medical 
screening” requirement, the court noted that to properly state 
a claim under emTala for inappropriate medical screening, a 
plaintiff must satisfy both prongs.  The second prong requires 
that the plaintiff allege an improper motive. while plaintiff alleged 
that lacko received disparate treatment, the court found that no 
factual allegations were offered that “lacko’s treatment would have 
been different had lacko not been on medicaid…[plaintiff] simply 
failed to allege that defendant had any improper motive…The only 
indication that lacko was given disparate treatment is plaintiff’s bare 
allegation.” Thus finding that lacko’s estate alleged, but did not 
show, that mercy hospital had an improper motive, the court granted 
defendant’s motion to dismiss plaintiff’s claim for inappropriate 
medical screening.

2. Stabilizing an Emergency Medical Condition
plaintiff claimed that “being acutely suicidal constitutes an 
‘emergency medical condition’ within the definition of  emTala 
and that defendant…failed to stabilize lacko’s emergency medical 
condition.”  mercy hospital asserted that “it did not determine that 
lacko had an emergency medical condition, so the stabilization 
requirement is not applicable.  alternatively, defendant argues that 
if  an emergency condition did exist, that lacko was stabilized before 
being released, in compliance with emTala.”

The court found that “to the extent plaintiff argues that defendant 
was negligent in failing to recognize that lacko had an emergency 
medical condition, such an allegation does not fall under emTala 
and is reserved for state malpractice law.  in the complaint, 
plaintiff alleges that an emergency condition existed but falls 
short of  alleging that defendant knew or determined lacko had 
an emergency condition.”  The court granted mercy hospital’s 
motion to dismiss the stabilization claim because when “defendant 
did not determine lacko had an emergency medical condition, the 
stabilization requirement does not apply.”

3. State Law Medical Malpractice Claims
mercy hospital asserted that the “medical malpractice claims should 
be dismissed for lack of  subject matter jurisdiction if  this court 
dismisses the emTala claims.”  while a federal district court may 
retain supplemental jurisdiction over state law claims after dismissal 
of  the federal claims, this court declined to retain supplemental 
jurisdiction over the state law medical malpractice claims, and 
dismissed plaintiff’s state law medical malpractice claims without 
prejudice for lack of  subject matter jurisdiction.

EMTALA case synopsis prepared by Terri L. Nally, Principal, 
KAR Associates, Inc.

to give an award to the hospital administrator of  the year as 
nominated by our members. This would be publicized locally 
as well as in the newsletter of  the organizations in which that 
administrator belongs which also gets our name out there and 
promotes better relationships with those groups. 

one more thing; after being the longest serving editor of  
Common Sense, dr. david vega is moving on and dr. andy 
walker will be assuming the duties of  Common Sense editor 
over the coming months. david has done a fine job as editor and 
has agreed to mentor andy so the transition is smooth and the 
quality of  our newsletter is consistent. 

i intend to keep my promises of  being focused on the practicing 
emergency medicine specialist, forging new alliances with 
the other groups with whom we work, increasing our name 
recognition, augmenting and improving our educational 
offerings and providing quality international meetings. clearly, 
there is much to do; i need all of  you to become involved in 
some way, be it serving as an active participant on a committee, 
attending our conferences and events, or providing ideas and 
feedback. we need all of  your expertise in order to go from a 
very good organization to a great one!
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