
PPACA Upheld by U.S. Supreme Court

In a 5-4 decision yesterday, the U.S. Supreme Court upheld the insurance mandate that is the centerpiece of the
Patient Protection and Affordable Care Act (NFIB v. Sebelius, U.S., No. 11-393, 6/28/12). Chief Justice John

G. Roberts Jr. cast the deciding vote to uphold the constitutionality of  PPACA's individual mandate, but on unexpected
grounds:  the requirement that citizens who do not acquire health insurance pay a penalty, which reasonably may be
characterized as a tax, and Congress has power under the Constitution's taxing and spending clause to order individuals
to pay money to the federal government. Justice Ruth Bader Ginsburg, with Justices Stephen G. Breyer, Sonia M.
Sotomayor, and Elena Kagan, joined Roberts in that part of the opinion. Justices Anthony M. Kennedy, Antonin Scalia,
Clarence Thomas, and Samuel A. Alito Jr. dissented.

The Court limited the Medicaid expansion provision in PPACA, saying that it violates the Constitution by threatening
states with the loss of existing funding if they decline to comply with the expansion. Congress had the power to
condition receipt of new Medicaid funds on the states' compliance with the expansion, but cannot threaten to take away
all Medicaid funds, the court said.

In response to the Court’s decision, the House GOP leadership said it would again bring legislation to the floor July
11 to repeal the law. The House already has voted numerous times to repeal the law or parts of it, but the legislation
has not been taken up in the Democratic-controlled Senate. That political dynamic is not expected to change until after
the elections, if then.

The text of the Court's decision can be found at http://www.supremecourt.gov/opinions/11pdf/11-393c3a2.pdf.

In Pursuit of a Permanent Doc Fix

In mid-May, four former administrators of the Cen-
ters for Medicare & Medicaid Services (CMS) spoke

at the first of several physician payment reform

roundtables planned by the Senate Finance Committee. 
They told the committee that, while there is no viable
alternative to the current payment system ready to be
implemented, Congress could in the meantime direct
CMS to change the current system to better reflect phy-
sician treatment patterns and reward doctors for pro-
viding quality care. Eventually, the current system will
be replaced by a new system based on capitated and
bundled payments and quality of care measures, the
administrators asserted. “The move to capitation is
where the world is going,” said Thomas Scully, who
served as CMS administrator under George W. Bush.

The other former administrators were Mark McClellan,
who also led CMS under George W. Bush, Bruce
Vladeck, who led the agency under Bill (Cont'd page 3) 
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Legislation Leading to SGR Replacement Introduced in House

In the hopes of creating a path toward reforming the Medicare physician payment system, Representatives Allyson
Schwartz (D-PA) and Joe Heck (R-NV) have introduced legislation – H.R. 5707, the Medicare Physician Pay-

ment Innovation Act of 2012 – that would repeal the SGR formula and set up a five-year transition period, during
which CMS would develop and test new payment models to replace the formula. According to the Congressional
Budget Office, the cost of repeal – an estimated $316 billion over 10 years, – would be offset by using savings from
winding down military operations in Iraq and Afghanistan. Although a draft proposal Schwartz introduced last No-
vember did not include an offset provision and some Republicans dismissed it as a budgetary gimmick, Heck en-
couraged her to include it in this new bill.

While the bill resembles Schwartz’s earlier proposal, the biggest differences between the two measures, besides the
addition of the offset, involve the way they would increase reimbursement rates during the transition period. The
new bill also would create an alternative payment model based on the traditional fee-for-service system, an option
not included in the earlier draft.

The new bill would repeal the SGR formula, then freeze current payment levels through 2013. After that, it would
institute a five-year transition period for developing the new payment models. Reimbursement rates for physician
services would increase by 0.5% annually during that time, and primary care, preventive care, and care coordination
services would get an annual increase of 2.5%.

To provide options for doctors, CMS would identify at least four delivery and payment models by October 1, 2016,
from which physicians could choose. Physicians also could choose to stay in the traditional fee-for service system,
and certain physicians would be allowed to participate in an alternative fee-for-service system that includes incen-
tives to coordinate care and manage high-risk patients.

By 2018, physicians in the new models would get stable reimbursement rates, along with opportunities for higher
reimbursements based on improving quality and effectiveness and lowering costs. Physicians in the alternative
fee-for-service system would see the fee-for-service component reimbursed at 2017 levels through 2021, while rates
for other components would be updated separately. Those who choose to stay in the traditional fee-for service sys-
tem would see reduced payment updates to encourage them to move into the new models.

Several physician groups, including the American Osteopathic Association, the American College of Physicians, and
the American Academy of Family Physicians have endorsed the legislation. While the American Medical Association
(AMA) did not fully endorse the bill, it praised some of the bill’s components and president Peter Carmel said the
AMA would continue to work with lawmakers to find a permanent solution for the Medicare physician payment
system. 

FDA User Fees Bill Heads to President for Signature

By a vote of 92 to four, the Senate on June 26 ap-
proved S. 3187, the FDA Safety and Innovation

Act, reauthorizing the user fees that drug and medical
device companies pay to support the work of the FDA.
The bill also contains provisions to prevent drug
shortages and creates new user fee programs for ge-
neric drugs and biosimilar.

The House unanimously approved the bill June 20 and 
Senate and House lawmakers announced they reached
agreement on the bill June 18. The bill now goes to the
President for his signature.

AAEM and AAEM/RSA actively worked on the pas-
sage of the bill and its provisions dealing with drug
shortages to ensure that the concerns of emergency
medicine were taken into consideration. 
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In Pursuit of a Permanent Doc Fix (Cont’d from page 1)

Clinton, and Gail Wilensky, who led CMS under George H. W. Bush. During their brainstorming session, all agreed
that the current system must be replaced because it does not accurately reflect the practice of many physicians, par-
ticularly those in small group practices, and it rewards physicians for providing more, but not necessarily better,
care.  But they also warned lawmakers not to repeal the current system without putting some type of mechanism in
place that will act to control spending, as does the sustainable growth rate (SGR) formula. 

Their caution stems from the fact that the SGR formula was put in place with the best of intentions. It was estab-
lished in 1997 as part of a balanced-budget proposal to help curb the growth rate of Medicare spending by calling
for automatic cuts in Medicare’s reimbursement rates for providers when the growth rate of provider costs exceeds
the growth rate of the economy. The formula called for cuts beginning in 2002, and Congress allowed those cuts to
take place. Since then, Congress has sidestepped the cuts through a series of short-term patches known as “doc
fixes.” When the current patch expires at the end of this year, providers will face reimbursement cuts of 32% if
Congress does not act.

While waiting for the development of a new physician payment system, the administrators said Congress could alter
the current one. For example, Vladeck said the SGR could be replaced with a system that would update payments to
doctors in a way similar to other Medicare providers. He also said separate payment conversion factors could be
developed to better reward evaluation and management services; and, to provide incentives for better quality and
less expensive care, different services could be put into code groups under which doctors could provide services for
95% of what they would have been paid separately under each code. He added that physicians should be able to
determine how to best practice under such a bundled payment system, which he stressed should be voluntary, al-
lowing doctors to continue to be paid under the current fee-for-service system if they choose.

Wilensky said there are a number of short-term options available to improve the current physician payment system. 
For example, the SGR could be set at the level of physician practices so as to link payment to doctors’ practice be-
havior. Other options are for CMS to develop: aggregate payment systems, beginning with payments that cover all
of the services that physicians provide for chronic diseases; and a bundled payment for high-cost, high-volume in-
terventions. She also said that early pilot studies at CMS’s Center for Medicare and Medicaid Innovation have been
overly focused on hospital payment, and added, “It is urgent that CMS devote more time than appears it has to re-
designing how physicians are paid.”

McClellan also urged lawmakers to adopt bundled payment models for physicians under Medicare, telling the com-
mittee that physicians already are working on such models and should be called on to suggest new payment systems. 
And, in regard to the former administrators’ unanimous view that whatever the ultimate solution is, it still needs to
find savings within Medicare, McClellan said, “While the SGR system is flawed, some semblance of budgetary con-
trol . . . needs to be returned. It’s very clear at this point that we can’t just do another patch.”

Committee Chair Max Baucus (D-MT) asked the administrators to send him within a month a list of possible short-
and long-term suggestions on new ways to handle physician payments.  He said he felt the consensus was to repeal
the SGR formula, put in place stable but temporary payment rates, and then gradually move to new payment models. 
While that is the model promoted in draft legislation just introduced in the House (see following article), Baucus
indicated that he currently has no plans to introduce a comprehensive physician payment reform package for
consideration by the Senate.
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With/Without Confirmation, Tavenner’s Steady Run of CMS Will Continue 

Ever since Marilyn Tavenner joined the Centers for
Medicare & Medicaid Services (CMS) in early 2010

as principal deputy administrator, her performance has
been consistently steady in handling the operations side
of the agency both before and after passage of the Pa-
tient Protection and Affordable Care Act (PPACA). 
Now, however, with Senate Finance Committee Chair
Max Baucus (D-MT) not seeing enough votes to con-
firm President Obama’s nominee for CMS Administra-
tor because of Republican opposition, it appears she
may well serve out her tenure without ever losing the
“acting” status. In fact, observers say that, rather than
leave because of doubtful confirmation prospects, she
is clearly seen by the CMS staff as the boss and ex-
pected to continue in that position. In reporting that he
will not schedule a confirmation hearing, Baucus even
clarified that the lack of sufficient votes was not a re-
flection on Tavenner’s qualifications.

Dan Mendelson, who oversaw Medicare, Medicaid, and
other federal programs as health budget chief during
the Clinton administration, expressed the same opin-
ion. “From an operations perspective, she is running
the place beautifully. Regulations are getting done with-
out drama, consultation is happening with the private
sector and the staff sees her as the person in charge. 
It’s such a political season; it’s hard to imagine that

things would be better for the agency on the hill if she
were confirmed in the short run. The fact is that the
members have no interest in coming together on signif-
icant matters of health care interest until after the elec-
tion. So, while it’s deplorable that a straight shooting
centrist can’t get confirmed, I don’t see it holding her
back.”

Gail Wilensky, who ran Medicare and Medicaid during
the George H. W. Bush administration, also said
Tavenner has been a good administrator. Even so,
Wilensky faults the Obama administration for not mov-
ing more quickly on nominating a CMS administrator. 
She maintains that the controversial Donald Berwick
would have been confirmed had he been nominated in
the spring of 2009, adding that it is bad for an agency
to be run for an extended period without a confirmed
administrator, because without one an agency is not
always as aggressive as it should be.

Nevertheless, in light of the current situation, it seems
clear that CMS will remain without a confirmed admin-
istrator. With Tavenner in charge, though, the agency
can be counted on to continue carrying on – develop-
ing and issuing all the rules, grants, guidance docu-
ments, etc. needed to implement PPACA.

New HHS Web-based Tool Tracks Health Care System

On May 15, Health and Human Services (HHS) Secretary Kathleen Sebelius announced a new web site, the
Health System Measurement Project, that enables the public to monitor and measure how the nation’s health

care system is performing. “I am pleased that this tool will allow people to have better access to data about our
health care system,” Sebelius said. “Ensuring all Americans have access to these data is an important way to make
our health care system more open and transparent.”

The project brings together health-related data sets from across the federal government spanning such topical areas
as access to care, cost and affordability, prevention, and health information technology. The topics are broken down
further by population characteristics, such as age, sex, income level, insurance coverage, and geography. HHS be-
lieves the site will be very helpful to policy analysts and stakeholders in compiling reports, responding to requests,
etc. The “data for you” section contains information specifically for state policymakers, health care providers, and
employers.

To access the web site, go to http://healthmeasures.aspe.hhs.gov.


