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The federal government reached the debt ceiling on May 19, 2013, and 
the Treasury has begun taking “extraordinary measures” to continue 
to fund the government. According to current revenue projections, the 
debt ceiling could be reached again as early as September or as late as 
November, suggesting that Congressional action to raise the debt limit 
and continue funding the government (which must occur by September 
30, 2013) could occur following Congress’ return from the August 
recess. The ability of  Congress to pass significant healthcare legisla-
tion, such as permanent repeal of  SGR, entitlement reform, or repeal of  
the 2.3 percent excise tax on medical devices, may depend on whether 
members can agree on a “grand bargain” of  spending cuts, tax increas-
es, entitlement reform, and comprehensive tax reform. 

In coming months the House will work on fiscal year 2014 “security” ap-
propriations bills, which include funding for the Department of  Homeland 
Security and the Department of  Defense. The House will also consider 
the Agriculture, Food and Drug Administration, and Related Agencies 
funding bill. The Senate is expected to spend several weeks considering 
a comprehensive immigration reform bill and to take up work on several 
fiscal year 2014 appropriations measures.   

Prior to the August recess, the only legislation that is considered “must-
pass” is a measure to prevent federal student loan rates from increasing 
from 3.4 percent to 6.8 percent on July 1. The House and Senate may 
also complete work on a multi-year reauthorization of  the Farm Bill, 
which is set to expire on September 30. 

As a result of  sequestration, the two percent across-the-board cut to 
Medicare providers has remained in place since April 1. While Congress 
has acted to provide targeted relief  to certain programs that have been 
adversely affected, the Medicare cut is unlikely to be addressed unless 
Congressional leaders are able to reach a deal to replace the seques-
ter with other spending reductions or revenue increases, or there is an 
agreement in place to repeal the SGR.

Aside from symbolic votes, Congress continues to be in a holding pat-
tern on enactment of  major reforms to the Affordable Care Act (ACA). 
The House and Senate are closely monitoring the progress on imple-
mentation, and the Administration continues to assert that the health 
insurance exchanges will be up and running by January 1, 2014. Until 
this date, the Democratic-controlled Senate is likely to block attempts 
by congressional Republicans to make changes to the healthcare law. 
Similarly, Republicans will not support efforts by Democrats to increase 
funding for implementation of  the law. 

Marilyn Tavenner Confirmed as CMS Administrator 
On May 15 the U.S. Senate voted 91-7 to confirm Marilyn B. Tavenner 
as Administrator of  the Centers for Medicare and Medicaid Services 
(CMS). In April the Senate Finance Committee voted unanimously to 
approve the nomination, and the nominee won praise from members 
of  both parties. Tavenner had served as Acting Administrator since 

2011, following the resignation of  Don Berwick. Tavenner is CMS’ first 
Senate-confirmed Administrator since 2006.  

From 2006 to 2010, Tavenner served in Governor Tim Kaine’s (D-VA) 
cabinet, as Virginia’s Secretary of  Health and Human Resources. 
Prior to her time in government, Tavenner spent 25 years working for 
the Hospital Corporation of  America (HCA), employed first as a nurse 
before becoming CEO of  a hospital in Richmond, VA, and then serving 
as Group President of  Outpatient Services where she implemented the 
company’s national strategy for outpatient services. Tavenner received 
a B.S. in Nursing and a Master’s in Health Administration from Virginia 
Commonwealth University.

Key House Committees Release Draft SGR Repeal 
Legislation; Congress Convenes Additional Hearings on 
Medicare Payment Reform 
In May, Republicans from both the House Energy & Commerce 
Committee and House Ways & Means Committee released draft leg-
islation to repeal the Medicare Sustainable Growth Rate (SGR), and 
replace it with a fee for service system in which HHS would work with 
providers and stakeholders to develop quality measures to deliver more 
efficient care. Release of  the draft bill follows two documents from the 
committees that outlined principles of  a permanent SGR repeal and 
payment reform. The previous framework, which was entitled “Second 
Draft of  SGR Repeal and Reform Proposal — Request for Feedback,” 
began with a letter from the committee’s Republican leadership to the 
“provider community.” The letter notes that fixing the SGR system is 
a “top priority” for the committees. It also states that the committees 
appreciate the provider interest in “medical liability reform, repeal of  
the Independent Payment Advisory Board, private contracting/balance 
billing, and hospital-physician gainsharing arrangements.” The letter 
concludes, “Designing a system that is inclusive of  all specialties and 
practice types presents a great challenge, and this draft makes a con-
certed effort to avoid a “one-size-fits-all” approach in favor of  a versatile 
and inclusive process that provides for the maximum amount of  indi-
vidual choice.”

Under the draft bill, providers will have the option of  leaving the fee 
for service system for new ways of  delivering care, with an enhanced 
emphasis on quality and efficiency of  care. Providers will also have the 
option of  applying as an individual or as a group practice. Similar to 
other SGR repeal legislation that has been introduced, the draft does 
not specifically outline how the full cost of  permanent SGR repeal will 
be funded.

On June 5, the House Energy and Commerce Committee’s Health 
Subcommittee is scheduled to hold the first hearing on the draft legisla-
tion. In the committee’s press release, Chairman Fred Upton (R-MI) 
stated that “great progress” has been achieved on this issue, and that 
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patient, at the right time” and the importance of  provider accountability. 
He expressed support for continued work with physicians to develop 
performance measurements. McDermott said that he agreed with the 
Chairman’s outline, but was still looking to ensure that common ground 
is found. He asserted that paying for Medicare payment reform may be a 
point of  controversy and that it will be “difficult, if  not impossible” to sup-
port a package that is financed by shifting costs to beneficiaries.

Meanwhile, the Senate Finance Committee also held a hearing in 
May to examine potential improvements to the Medicare payment 
system. Chairman Max Baucus (D-MT) said that the SGR has “dictated 
drastic reductions” in physician payment rates. He emphasized that 
Congressional intervention is necessary and said that it must be beyond 
the “doc-fix” ritual, which is unfair to both physicians and beneficiaries.  
He noted that since 2003, Congress has made 15 short-term fixes to 
the SGR, at a cost of  almost $150 billion, and in 2010 alone Congress 
passed six short-term fixes to the SGR. Baucus stated that in order for 
Medicare beneficiaries to be able to continue to see their physicians 
there must be a permanent repeal of  the SGR.  He expressed sup-
port for changing the underlying fee for service payment system that 
Medicare uses to pay physicians, stressing that this model promotes 
“volume over value.”  

Chairman Baucus expressed concern that the current system rewards 
physicians for doing more tests and more procedures, even when 

the committee will continue to get input from stakeholders. He said 
that Republicans will maintain an “ongoing dialogue” with committee 
Democrats to secure a long-term solution that will improve the quality of  
care. 

In May, the House Ways and Means Committee’s Health Subcommittee 
convened a hearing on SGR reform. Subcommittee Chairman Kevin 
Brady (R-TX) said that payment stability, providing incentives through 
metrics, and allowing physicians to opt for alternative payment models 
were all principles that had support among the working group on the 
Ways and Means and Energy and Commerce Committees. He stated 
that Medicare reform is not a partisan issue and that permanently re-
pealing the SGR is a goal shared by members in both parties. Brady 
emphasized the need to have continued collaboration with physicians 
throughout the reform process and acknowledged that the cost will be a 
challenge. He referenced a Congressional Budget Office (CBO) report 
that said freezing current Medicare payments will cost the government 
$138 billion, and said that is a significant reduction from previous reports 
that predicted a cost of  $245 billion for the same policy. Brady called for 
bipartisan efforts to ensure payment policy reform is right and said that 
the goal is “not perfect policy but sound, good policy.” Subcommittee 
ranking member, Jim McDermott (D-WA), called on Congress to replace 
the current system and emphasized the importance of  rewarding quality 
of  care over quantity of  care. He stressed the importance of  coordi-
nated team care, and placed emphasis on “the right care, to the right 
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unnecessary, and said that it does not encourage physicians to coordi-
nate patient care to save money and improve health outcomes. He noted 
“promising payment systems” that would hold physicians accountable for 
providing high quality, efficient care and stated that the models include 
accountable care organizations (ACOs), payment bundles, and medi-
cal homes; and that they have the potential to control spending for both 
Medicare and beneficiaries and improve patient care. Baucus empha-
sized the need to ensure each service is valued appropriately, reduce 
unnecessary services, and help physicians transition to alternative pay-
ment models.

Ranking member Orrin Hatch (R-UT) said that there must be a better 
way to pay physicians, calling the SGR “fundamentally flawed.” He cau-
tioned that the CBO score can fluctuate and warned against delaying 
action and missing the window of  opportunity to act soon. Hatch said 
that a stable foundation for paying physicians is needed now or there will 
be a risk of  physician shortages in the Medicare program. 

Medicare Payment Advisory Commission (MedPAC) Executive Director 
Mark Miller stated that the Medicare payment system needs to be 
changed from “volume driven to quality driven” care. Miller warned that 
temporary, stop-gap fixes to the SGR have a destabilizing influence on 
Medicare by creating uncertainty for physicians, other health profes-
sionals, and beneficiaries. Miller outlined MedPAC’s recommendations 
for Medicare physician payment reforms, starting with repealing the 
SGR and replacing it with a 10-year path of  legislated updates, includ-
ing updates for primary care services that are different from specialized 
services. MedPAC’s other recommendations include rebalancing the 
physician fee schedule to improve payment equity through data collec-
tion, identifying overpriced services, adjusting the relative value units of  
those services, and encouraging physicians to move from fee for service 
to risk-bearing ACOs by creating opportunities for shared savings. 

Generally, key members of  both parties in the House and the Senate 
continue to agree that the current CBO cost estimate presents an op-
portunity to achieve permanent SGR repeal that did not exist last year. 
There is a recognition that these estimates can change, and that if  
Congress does not act this year the cost of  a permanent fix could again 
become prohibitively expensive. Members share similar principles of  
reform, including the belief  that physician stakeholders should play a 
role in developing performance measurements and that the current fee 
for service model should be replaced by a system that incentivizes qual-
ity and efficiency of  care. 

Despite these shared goals, both sides recognize that it will not be easy 
to offset the $138 billion cost of  full SGR repeal. Absent an agreement 
on a larger package that includes Democratic concessions on spend-
ing cuts and entitlement reform and Republican concessions on new 
revenues, Congress may well find itself  in the familiar position of  nego-
tiating a smaller package of  cuts at the end of  the year that would offset 
the cost of  a one or two year “fix,” in order to prevent the 25 percent 
Medicare rate cut set to take effect on January 1. In other words, there is 
a reasonable chance that a “grand bargain” on spending and taxes could 
facilitate a permanent SGR fix, but full repeal in 2013 will be challenging 
without that type of  agreement. 

President Obama Unveils Fiscal Year 2014 Budget
On April 10, President Obama released his fiscal year (FY) 2014 budget 
request, which included a proposed package of  nearly $400 billion in 
savings over the next ten years from the Medicare and Medicaid pro-
grams. The budget proposal replaces the across the board cuts from se-
questration, but maintains the caps on discretionary spending included 
in the Budget Control Act of  2011.

The budget requests $80.1 billion in discretionary budget authority for 
the Department of  Health and Human Services (HHS), an increase of  
nearly $4 billion over the FY 2012 level. The request also includes $31.3 
billion for the National Institutes of  Health (NIH), $11.3 billion for the 
Centers for Disease Control and Prevention (CDC), $4.7 billion in total 
program resources for the Food and Drug Administration (FDA), $9.0 
billion for the Health Services and Resources Administration (HRSA), 
$3.6 billion for the Substance Abuse and Mental Health Services 
Administration (SAMHSA), and $1.3 billion for the Public Health and 
Social Services Emergency Fund (PHSSEF). All of  these totals repre-
sent increases over FY 2012 levels. 

The Senate Budget Committee held a hearing in April to examine the 
president’s request. Much of  the discussion at the hearing focused on 
the budget’s Chained Consumer Product Index (CPI) proposal, which 
would utilize a different measure of  inflation for the calculation of  gov-
ernment benefit growth rates. Senate Budget Committee Chairman 
Patty Murray (D-WA) asked why the President chose to incorporate a 
component of  a deal made with House Republicans last year, rather 
than seeking a new compromise that could be included in the budget. 
Acting OMB Director Jeffrey Zients responded that the President was 
willing to compromise with republicans in order to achieve normalcy in 
government operations and end the string of  “manufactured crises.” 
Zients said that using Chained CPI was part of  the budget’s overall strat-
egy and reiterated that the most vulnerable populations utilize programs 
that are means tested to determine eligibility and would be protected.

The budget includes a package of  Medicare and Medicaid legislative 
proposals that are outlined in the HHS FY 2014 “Budget in Brief ”, which 
included the following headers: 

Medicare
(1) Encourage the Use of  Generic Drugs by Low Income Beneficiaries; 
(2) Accelerate Manufacturer Drug Discounts to Provide Relief  to 
Medicare Beneficiaries in the Coverage Gap; (3) Prohibit the Delay and 
Availability of  New Generic Drugs and Biologics; (4) Reduce Length of  
Exclusivity for Biologics; (5) Rebates for Medicare Part D; (6) Reduce 
Overpayment of  Part B Drugs; (7) Income-Related Premiums under 
Medicare Part B and Part D; (8) Part B Deductible for New Enrollees; 
(9) Reduce Medicare Coverage of  Bad Debts; (10) Align Graduate 
Medical Education Payments with Patient Care Costs; (11) Reduce 
Critical Access Hospital Reimbursement; (12) Critical Access Hospital 
Designation; (13) Minimum Medicare Advantage Coding Intensity 
Adjustment; (14) Employer Group Waiver Plan; (15) Payment Updates 
for Certain Post-Acute Care Providers; (16) Inpatient Rehabilitation 
Facilities; (17) Inpatient Rehabilitation Facilities and Skilled Nursing 
Facilities; (18) Implement Bundled Payment for Post-Acute Care 
Providers; (19) Clinical Laboratory Services; (20) In-Office Ancillary 
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Services Exception; (21) Medicare Data Sharing with Qualified Entities; 
(22) Medicare DSH Statute; (23) Home Health Copayments for New 
Beneficiaries; (24) Strengthen the Independent Payment Advisory 
Board; and (25) Part B Premium Surcharge. 

Medicaid
(1) Clarify Medicaid Drug Rebate and Payment Definitions and 
Calculations; (2) Disproportionate Share Hospital (DSH) Allotments; 
(3) Delay in Disproportionate Share Hospital (DSH) Reductions; (4) 
Limit Medicaid Reimbursement for DME; (5) Expand State Flexibility to 
Provide Benchmark Benefit Packages; (6) Extend Transitional Medical 
Assistance (TMA) through CY 2014; (7) Extend the Qualified Individual 
(QI) Program through CY 2014; and (8) Establish Hold Harmless for 
Federal Poverty Guidelines.  

Senate Panel Advances Drug Compounding Legislation; 
House Holds Additional Hearing Examining Need for 
Regulations
On May 22, the Senate Health, Education, Labor & Pensions (HELP) 
Committee convened a markup to consider the Pharmaceutical 
Compounding Quality and Accountability Act (S. 959). The legislation 
was introduced by a bipartisan group of  four committee members. The 
committee approved an amendment that combined pharmaceutical 
“track and trace” legislation with the drug compounding bill, and the 
measure was unanimously approved by the committee without further 
amendment. 

HELP Committee Chairman Tom Harkin (D-IA) said that the legislation 
would improve the safety of  compounded drugs, especially in the wake 
of  the deadly meningitis outbreak last year that was linked to medication 
packaged at the New England Compounding Center (NECC). Ranking 
Member Lamar Alexander (R-TN) noted the number of  deaths from the 
meningitis cases and stressed that his main aim in the compounding 
legislation was to provide accountability. He noted that traditional drug 
stores will continue to be regulated by the states, while the bill puts the 
FDA in charge of  compounding manufacturers, complete with regular in-
spections. He added that products made at compounding facilities must 
be reported to the FDA, and any problem at facilities must be reported 
as well.

The House the Energy and Commerce Committee’s Health 
Subcommittee held a hearing in May to examine drug compounding. 
Subcommittee Chairman Joe Pitts (R-PA) stated that, during a previ-
ous hearing, the FDA  repeatedly cited differing court rulings as the 
reason it was unable to properly regulate the NECC and cited confu-
sion about how the FDA is now fully engaging in regulatory inspections 
of  compounding facilities even though no laws have been changed. 
Subcommittee ranking member Frank Pallone (D-NJ) said that com-
pounding facilities must be properly regulated in order to maintain the 
public’s confidence in the safety and quality of  these sites. He said that 
the industry is growing and meeting market needs not met by traditional 
compounders. Pallone expressed support for legislation that would give 
the FDA authority over the industry and for the development of  a new 
category to classify the industry. 

At the hearing, members focused questions on: (1) current FDA author-
ity; (2) the need for additional authority; and (3) lessons learned from 
the 2012 meningitis outbreak. In the last several months a number of  
members and witnesses have urged Congress to examine the potential 
impact of  compounding legislation on drug shortages, citing the need to 
avoid new regulations that could exacerbate this problem. 

House Members Reintroduce Good Samaritan Legislation
Representatives Marsha Blackburn (R-TN) and Jim Matheson (D-UT) re-
introduced the “Good Samaritan Health Professionals Act” (H.R. 1733), 
a bill that would limit the liability of  certain healthcare professionals 
acting in a voluntary capacity in response to a public health emergency 
or declared emergency or major disaster. A healthcare professional 
would have no liability under Federal or State law if  the act or omis-
sion (1) occurs during the period of  the disaster and (2) if  the volunteer 
acts in a good faith belief  that the individual being treated is in need of  
health care services. In any proceeding where a health care professional 
argues that this liability exemption should apply, the burden of  proof  
rests with the plaintiff to present clear and convincing evidence that the 
limitation should not apply. 

The law provides an exception for cases in which the harm was caused 
as a result of  “willful or criminal misconduct, gross negligence, reckless 
misconduct, or a conscious flagrant indifference to the rights or safety 
of  the individual harmed by the health care professional,” or the profes-
sional is under the influence of  intoxicating alcohol or an intoxicating 
drug. The legislation would build upon the limited protections afforded to 
individuals included in the Volunteer Protection Act of  1997 (Public Law 
105-19). This act limits liability for volunteers acting for government enti-
ties or nonprofit organizations, provided that the harm was caused as a 
result of  ordinary negligence. 

Key Republicans Outline Medicaid Caps Proposal
In May, House Energy & Commerce Committee Chairman Fred Upton 
(R-MI) and Senate Finance Committee ranking member Orrin Hatch 
(R-UT) published a report entitled, “Making Medicaid Work.” In the blue-
print, the authors propose the adoption of  “per capita caps,” a limitation 
on the amount of  Federal spending for each Medicaid beneficiary. The 
report cites the Federal government’s open-ended liability to match State 
Medicaid spending as a “significant risk to the program’s future financial 
soundness.” The level of  Federal funding for each State would be deter-
mined by a formula using the number of  Medicaid enrollees in the State 
that belong to each of  the following four beneficiary groups: (1) aged; 
(2) blind and disabled; (3) children; and (4) adults. The model would 
also account for geographic spending variation in Medicaid programs 
across states. The blueprint also recommends several Medicaid integrity 
enhancements and advocates for the reduction of  regulations that deter 
innovation. Finally, the report pledges to build upon existing efforts to 
coordinate care for dual-eligibles. The authors express optimism that the 
demonstration projects will help develop models that will reduce costs 
and enhance quality of  care, and offer support for the “goal of  better co-
ordinated benefits and services for the dually-eligible populations.”  ■ 


