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Burwell confirmed as HHS chief; Administration emphasizes 
Positive AcA developments
Williams & Jensen, PLLC

In June, the Senate voted overwhelmingly to confirm Sylvia Mathews 
Burwell as Secretary of  the Department of  Health and Human Services 
(HHS). Although the Affordable Care Act (ACA) remains controversial, 
Burwell faced minimal opposition during the confirmation process, with bi-
partisan members of  the two Senate committees of  jurisdiction generally 
offering support for the nominee’s qualifications for the job. Burwell does 
not have previous experience in the health care sector, and most recently 
served as Director of  the Office of  Management and Budget (OMB). At 
OMB, she played a key role during the partial government shutdown that 
occurred in the fall of  2013. Several prominent Senate Republicans who 
voted in favor of  Burwell were satisfied by her commitment to provide 
quick responses to Congressional inquiries and member letters. Burwell 
also pledged transparency in HHS’ operations and to hold an open dia-
logue on the agency’s prioritis. 

Burwell stressed that her time at OMB prepared her to make difficult 
choices regarding the cost of  health care and emphasized the need for 
better research and delivery of  treatment. In response to questions about 
the Medicare Sustainable Growth Rate (SGR) formula, Burwell said she 
was committed to repealing and replacing the SGR by the end of  the 
year. Burwell said that there is bipartisan support for changes and ex-
pressed her desire for a permanent solution that will lead to more predict-
able physician payments.  

Burwell reported that the Congressional Budget Office’s estimates for 
federal spending on health care have decreased significantly and extend-
ed the solvency of  the Medicare Trust Fund. Burwell expressed support 
for prevention initiatives, stating that these efforts are critical to improving 
the overall health of  the country and that HHS should build upon the pri-
vate sector’s efforts to promote wellness. 

Democratic committee members focused on positive enrollment data 
including the Administration’s estimate that over 8 million individuals have 
now obtained health insurance under the ACA. (Although, how many of  
these people were previously uninsured is unclear). The percentage of  
enrollees between the ages of  18-34 has increased, although concerns 
remain that the number of  young, healthy enrollees are too low to prevent 
future premium increases. 

Senate Republicans utilized Burwell’s confirmation hearings to outline 
their own proposals to reform the health care system, which includes 
allowing small businesses to combine their purchasing power to offer 
employees lower cost health plans; giving employers more freedom to 
reward employees for leading healthier lifestyles; giving governors more 
flexibility to spend Medicaid dollars in ways that deliver better health care 
at lower costs; and helping states stop the proliferation of  bad lawsuits. 
It is uncertain whether House Republicans will hold a vote on an alterna-
tive to the ACA, but the GOP continues to cite concerns about increasing 
premiums, canceled health plans, and “selective exemptions” for certain 
individuals and entities under the law.  

Continued on next page

Burwell’s predecessor, Kathleen Sebelius, had occupied the post since 
the beginning of  President Obama’s Administration. Burwell’s confirma-
tion comes at a critical juncture for implementation efforts of  the ACA, as 
the Federal exchange hub HealthCare.gov is taking on a more prominent 
role as many states have declined or failed to set up their own exchang-
es. Premium information for 2015 has also started to become available, 
with some states projecting double digit percentage increases in monthly 
payments. However, premium changes are expected to vary widely so a 
fuller picture is expected to develop over the next several months. 

aaem to Hold advocacy Day in July; Congress’ Health Care 
agenda Takes Shape for remainder of 2014
On July 15, AAEM and AAEM/RSA members will descend on Capitol Hill 
to meet with Members of  Congress, health care policy staff, and commit-
tee staff to highlight issues important to the membership. As a follow-up 
to three successful Advocacy Days in 2013, participants will continue to 
highlight the importance of  due process rights for emergency physicians. 
Previous Advocacy Days have raised the profile of  due process for emer-
gency physicians on Capitol Hill and among regulators, and facilitated 
a dialogue between the Hill and key executive branch policymakers. 
Participants will also engage with their Members of  Congress on the 
enforcement of  the laws relating to anti-kickback, fee-splitting, and cor-
porate practice of  medicine laws that are being violated by joint ventures 
between hospitals and contract management groups (CMGs). Advocacy 
Day also includes a Hill visit instructional session and FAQs in the morn-
ing, and features remarks by a lunch speaker. Additional information on 
the upcoming Advocacy Day is available on AAEM’s website: www.aaem.
org/advocacy/aaem-advocacy-day. 

After finalizing a deal earlier this year to patch the SGR through next 
Spring, Congress is not expected to send any major health care-related 
bills to the President in the remaining months before the mid-term elec-
tions in November. However, discussions at the Committee level will con-
tinue on identifying revenue provisions that can be utilized to pay for an 
expensive permanent SGR fix in early 2015. 

Two more narrow initiatives with implications for emergency medicine 
have emerged in recent months: legislation to promote mental health 
care and efforts to treat and reduce the prescription drug and heroin 
abuse epidemic that is on the rise across the country. Congressman Tim 
Murphy (R-PA), a clinical psychologist, has introduced legislation entitled 
“The Helping Families in Mental Crisis Act.” The bill is one of  several 
legislative efforts that has garnered additional attention following the May 
shooting in Isla Vista, California. Provisions of  the legislation include: 
(1) clarifying HIPAA under certain circumstances to allow physicians to 
communicate important information to parents and caregivers of  patients 
undergoing a mental health crisis; (2) providing for increased access to 
care for the most critically ill patients at psychiatric facilities; (3) encourag-
ing alternatives to long-term inpatient care for the chronically mentally ill 
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population such as the “Assisted Outpatient Treatment” program which 
has demonstrated promise in reducing substance abuse and ED visits; 
and (4) providing relief  from federal tort claims for physicians serving in 
a voluntary capacity at community mental health clinics and federally-
qualified health centers. 

The House and Senate have also turned their attention to an increase 
in prescription drug abuse and heroin use. At recent Congressional 
hearings convened to examine this issue, witnesses and Members of  
Congress discussed prevention and treatment efforts. There was agree-
ment that efforts should be focused on prevention, the proper treatment 
of  addicts, and strategies to reduce the number of  overdoses. One such 
strategy that was discussed was the utilization of  state-based prescrip-
tion drug monitoring programs (PDMPs) to help physicians and pharma-
cists track addicts. AAEM encourages prescriber and pharmacist access 
to PDMPs but opposes mandatory accessing of  PDMP profiles, which 
may create unnecessary delays in care. 

Stakeholders also encouraged steps to allow naloxone to be more widely 
available, including some level of  immunity for those administering the 
drug. Naloxone was described as an effective emergency opioid overdose 
reversal medication, and its ability to save lives was touted by many 
expert witnesses and lawmakers.  

Meanwhile, Congress continues to examine efforts by HHS and the 
Centers for Medicare and Medicaid Services (CMS) to implement pro-
visions included in recent legislation. Following the Congressionally 
mandated delay in compliance with the International Classification of  
Diseases (ICD)-10 included in the most recent SGR fix legislation, CMS 
has announced the expected release of  an interim final rule “in the near 
future” that will require the use of  ICD-10 beginning on October 1, 2015. 

In May, CMS and the Office of  the National Coordinator for Health 
Information Technology (ONC) issued a joint proposed rule designed to 
provide temporary relief  to providers and hospitals unable to meet the 
definition of  “meaningful use” of  electronic health records (EHRs) under 
the 2014 edition of  certified EHR technology (CEHRT). According to 
ONC officials, the purpose of  the proposed rule is to be responsive to 
stakeholder feedback and to address the concerns of  “smaller providers 
and rural hospitals” that have not been able to attain the 2014 CEHRT 
technology. Specifically, CMS and ONC propose to allow certain provid-
ers and hospitals that qualified for meaningful use EHR technology to 
qualify for incentive payments in 2014 using either the 2011 certification 
or a combination of  the 2011 and 2014 certifications. For 2015, eligible 
providers and hospitals must use technology certified under the 2014 
CEHRT).  ■


